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Recent Declaratory Judgment Acts 
WO states have recently passed declaratory 
judgment acts, Virginia and Kentucky. The 
scope of the Virginia act, acording to the editor of 
the Virginia Law Register, is as broad as the Eng- 
lish law, and the language of it, for the most part, is 
intentionally copied from the English law. “The 
value of this,” he further states, “is apparent be- 
cause the profession will have the benefit of the 
English cases in construing it, and similar acts have 
been adopted by five or six American states, so that 
we will not only have the benefit of the English 
cases, but the cases in these several states.” The 
Kentucky act went into effect on June 13. It pro- 
vides that in the usual cases covered by such acts 
there may be binding declarations of rights whether 
or not consequential relief is or could be asked, pro- 
vided always that an actual controversy exists with 
respect thereto. 
British Legal Simplification 
HAT is described by the Solicitor General, Sir 
Leslie Scott, as “the biggest bill ever intro- 
duced into Parliament” passed its second reading in 
the Commons on May 15. It is known as the Law 
of Property Bill, and it may be briefly described, 
according to London correspondence in the Scottish 
Law Review, “as an attempt to make the law of real 
and personal property identical, so that in future 
you may sell a house just as you may sell a horse. 
Obviously, this can never be quite accomplished, 
because land has certain characteristics which no 
formula of the conveyancer can charm away, but a 
great deal can be done in that direction. 
Things in future are to be comparatively simple. In 
cases of intestacy women are to be ip the same posi- 
tion as men; all the old, picturesque tenures which 
for centuries have been so marked a feature of Eng- 








lish law, are summarily abolished.” Chief of these 
is the system of copyhold, and along with it will go 
the custom of gavelkind in Kent and that of borough 
English, which gave the land to the youngest, and 
not to the eldest, son. This last custom, we are 
told, appeared in the most extraordinary and arbi- 
trary places. The correspondent remarks that the 
antiquarian cannot but sigh at this extinction of 
the picturesque, whilst the business man will won- 
der why the reform was not made long ago. He 
adds, however, that these changes look bigger on 
paper than they are in reality, as those who have 
property usually dispose of it by will, and thus leave 
no room for custom to operate. 


For Adequate Criminal Statistics 


HE Carnegie Corporation, Mr. John D. Rocke- 

feller, Jr.. and others have recently put the 
American Institute of Criminal Law and Crimin- 
ology into possession of something over $20,000 a 
year, to enable that organization to develop experi- 
mentally a workable state system of criminal rec- 
ords, such as may, with the least modification, be 
applicable to any and all states; and to conduct sur- 
veys of administration of criminal justice in cities 
and states through co-operation with local official 
or voluntary bodies. The first line of work is par- 
ticularly desirable to furnish a basis for compre- 
hensive criminal statistics—at present totally lack- 
ing in the United States—and to bring to hand 
compactly the widest possible scope of pertinent 
data concerning convicted criminals for the aid of 
the courts and others. The second line of work is 
for the purpose of unearthing local causes clogging 
the procedure of administration and of paving the 
way for constructive remodeling of our systems of 
administration, where remodeling may be indicated 
as desirable and necessary. As funds for the pur- 
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poses mentioned may not be used to meet overhead 
expenses the Institute, by its president, James Bron- 
son Reynolds, of North Haven, Connecticut, has 
recently issued a statement calling attention to the 
great importance of the work outlined, in view of 
the present shocking state of social disorder, anc 
soliciting cooperation. None of the officers of the 
Institute receive any compensation whatever for 
their services, and the $5,000 a year which they 
desire to raise for overhead is to be applied strictly 
to simple and absolutely necessary office expenses. 


A Program of Action 


R. ROGER SHERMAN, new president of the 

Chicago Bar Association, set forth a very 
succinct but brief program for the new administra- 
tion at the annual banquet held on the evening of 
June 28. He said it would do everything possible 
to accomplish three things: insure a high class, non- 
partisan judiciary; expedite the administration of 
justice; and disbar all the crooked lawyers. The 
affair was unique in that the guest of honor was the 
assistant secretary of the Association, Mr. Clarence 
Denning, the members having decided in this man- 
ner to express their appreciation of his twenty years 
of continuous and efficient service in the very 
important executive position which he holds. 
Speeches in this sense were made by the retiring 
president, Mr. Alden, and by others. The really 
startling feature of the meeting, at least to an in- 
vited guest, was the announcement that a commit 
tee recently appointed to raise money to provide 
for a deficit of about $12,000 had been so efficient 
that a sum considerably in excess of that amount 
had been secured, which it became necessary to 
return in part to contributors. In addition to the new 
president, the following officers were installed: 
William H. Sexton, First Vice-President; John M. 
Cameron, Second Vice-President; Lewis J. Behan, 
Secretary; Walter H. Jacobs, Treasurer; John R. 
Cochran, Librarian. 


Law Libraries Association Meets 


HE seventeenth annual meeting of the Ameri- 

can Association of Law Libraries was held in 
Detroit, beginning June 27, in connection with the 
meetings of the American Library Association and 
other allied bodies. Hon. Stewart E. Hanley, presi- 
dent of the Detroit Bar Association, made the ad- 
dress of welcome and George S. Godard, State 
Librarian, Hartford, Connecticut, responded 
Among the interesting features of the meeting was 
an address by John R. Rood on “Problems of the 
Law Book Writer”; “History of Michigan Law 
Libraries and Their Relation to Michigan General 
Libraries,” by Olive C. Lathrop, Librarian, Detroit 
Bar Association ; a Round Table Discussion of “Sys- 
tem in Law Libraries,” led by William Alexander, 
New York City, and another on “Indexing of Statute 
Law,” led by Gertrude C. Woodward. Mr. George 
S. Godard made a report giving a survey of state 
libraries. The session of Friday afternoon was 
devoted to causes célébres—short sketches of unique 
cases within the personal knowledge of members, 
chosen for their human and legal interest and the 
universality of their appeal. 


Michigan Bar Examiners Approve Standards 


HE Board of Bar Examiners of Michigan has 
placed itself on record as being in accord wtih the 
resolutions adopted by the American Bar Association 


at Cincinnati, and by the Conference of Bar Associa- 
tion Delegates at Washington, D. C., relative to quali- 


fications for admission to the Bar. At its April meet- 
ing the Board adopted the following resolution: 
The Board expresses of record its sympathy with 


recent efforts to maintain the ability and character of the 
American Bar; and, especially, it cordially approves of 
the resolutions adopted by the American Bar at its 
annual meeting in Cincinnati on September Ist, 1921, and 
by the Conference of Bar Association Delegates on Legal 
Education at Washington, D. C., on Februcry 24th, 1922. 

The Board desires that the benefits resulting from th« 
general acquiescence in these standards of education may 
not be lost to this State and it, therefore, appeals to the 
Bench and the Bar of Michigan, and especially to those 
who are interested in preparing app!:cants for admission 
to the bar, for cordial support for these resolutions 

In particular, the Board earnestly advises that mem 
bers of the Bar (whether conne:ted with law schools or 

not) discourage applications for the bar examinations in 
this state, unless and until the educational standards rec- 
ommended in these resolutions have been complied with. 
In the opinion of the Board, the substantial interests of 
the applicant as well as of the profession and the public 
at large will be furthered thereby. 

This resolution received the unanimous approval 
of the Board, which consists of the following mem- 
bers: James E. Duffy, of Bay City; Lincoln Avery, 
of Port Huron; Marshall M. Uhl, of Grand Rapids; 
Fitch R. Williams, of Elk Rapids, and Clarence A. 
Lightner, of Detroit. 


Lord Shaw's Addresses 


CABLE from London announces that the sub- 
A ject of Lord Shaw’s address at the forthcoming 
meeting of the American Bar Association at San 
Francisco, will be “The Range of the Law.” Later, 
he will address the Canadian Bar at*the annual 
meeting of its Association at Vancouver, on the 
subject of “Law as a Link in the Empire.” Repre 
sentatives of that body will meet him at Seattle and 
conduct him to the Canadian city. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—A. C, McClurg & Co., 218 So. Wabash Ave. 
P. O. News Company, 31 W. Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co, 934 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 





SIGNED ARTICLES 

As one object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 
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Recent School Stands Out in Striking Contrast with Main Predecessors, Has Already Won 


Worthy Adherents, and Is Having I 


nfluence on Decisions and Legislation 





By Pror. E. F 
Dean of Law School, 


NTIL recent times, the field of jurisprudence was 
U disputed among three dominant schools—the 

Analytical, the Historical, and the Philosophical. 
Each school sought to determine not only the nature of 
law but also its purpose, coupled, eventually, with some 
theory regarding the usefulness of law for the progress 
of mankind. Today, however, a fourth school of juris- 
prudence—the Sociological—has arisen, which bids fair 
to become in the future the dominant, outstanding 
school. The Sociological School of Jurisprudence is 
but young in the domain of the Common Law—though 
perhaps somewhat older in the Civil Law—but already 
it has won worthy adherents and is having its influ- 
ence not only in the decisions of courts, but also in the 
output of legislative law itself. 

This recent school of jurisprudence stands out in 
striking contrast when compared with its’ three main 
predecessors already mentioned. The Philosophical 
School, the oldest in point of time, gradually diverged 
into three great streams of thought—the Natural Law 
School of the Ancient World and of the Eighteenth 
Century in Europe; the Metaphysical School, led by 
Hegel and other philosophers and jurists on the Con- 
tinent; and the Social-Philosophical School, whose 
main exponents were the Neo-Hegelians. The out- 
standing feature of the Philosophical School is marked, 
in general, by the emphasis it places upon the eternal, 
unchangeableness of law, looking at it either as con- 
formity to the natural man, or as the expression of some 
ultimate metaphysical datum as Free-will or Freedom. 
In the viewpoint of this school, there is one eternal law, 
discoverable by rational speculation, valid for all times, 
all peoples, and all places, based upon certain eternal 
categories which lie at the foundation of man’s con- 
science and reason. Briefly, law is‘ reason applied to 
human affairs, no more, no less; if a particular positive 
law is not reasonable, if it does not conform to our 
inherent sense of justice and riglit, it is not law, no 
matter if so declared by the most absolute of monarchs 
or the most powerful! of governments. Whatever criti- 
cisms may be made of this school, it cannot be denied 
that it has led, through its appeal to reason and justice, 
to many reforms in the law and to preventing the law 
from becoming the product of class consciousness or of 
special interests. 

The Historical School, embracing a German type 
of thought led by Savigny, and an English group, 
headed by Sir Henry Maine, has been the opponent of 
the Philosophical School largely only as to method, or 
as to the sanction or origin of law, and not as to its 
nature. For both schools seek for an eternal law, un- 
changeable, valid for all time ; but the Historical School 
seeks it as the unfolding of an idea in history, of a 
social custom in the life of a given people; while the 
Philosophical School looks for law through deduction 
from rational speculation. Both schools unite in the 
contention that law—whether it be expressed in judicial 
decision or statute—is something that is found, not 


*A paper read before the annual meeting of the Wyoming State Bar 
Association, June, 1922. 


. ALBERTSWORTH 


University of Wyoming 


consciously and deliberately made; law is something 
beyond the individual judge or legislator, something 
which controls and grips him as the environment forces 
of any particular age or period of the world grip us as 
individuals. In the conception of this school of His- 
torical jurists, judges and legislators generally are the 
children of their age, in law as well as in theology or 
science; new knowledge, new individual and social 
needs, new points of view, enlarge our conceptions of 
law, its nature and function and ultimate goal. Be- 
cause of the power of the judiciary in America to de- 
clare legislation unconstitutional, on the fiction that the 
judge finds the law which the legislator attempted to 
make such, the Historical School has been in more 
recent years the dominant school in this country ; while 
on the other hand, in our Colonial Period, because of 
the influence of Eighteenth Century Europe, the Philo- 
sophical School was the characteristic school. 

Finally, in this sketch of the predecessors of Socio- 
logical Jurisprudence, we must not overlook the Ana- 
lytical School; for in a period of intense legislative 
activity, because of pressing industrial and govern- 
mental needs, this school is certain, to be prominent. 
While in English law, and hence in the Common law, 
Austin is the most prominent exponent of the Analyti- 
cal School, it must not be forgotten that on the Con- 
tinent, due to intensive activity of the legislatures, 
other Analytical jurists, such as Binding and Bierling, 
have played a great role in advocating the claims and 
teachings of this school. In the viewpoint of this 
school, at least in its earlier stages, law is that which 
the ruling power of the state commands, the sanction 
of which for compelling obedience is physical force; 
all else, whether the customary practises of people or 
the well-reasoned opinions of courts, if not given recog- 
nition by the State, is not law. From its very nature, 
ex hypothesi, there can be no such thing as international 
law, in that it lacks the command, the sanction of 
physical force, which all law must possess. The in- 
superable difficulties inherent in the Analytical con- 
ception, as enunciated by Austin and the earlier group 
of jurists, were soon apparent; so that modifications of 
it were inevitable; but even the qualifications of Hol- 
land, Salmond, and Gray have not been sufficiently all- 
inclusive as to make the Analytical School exclusive 
Law is something more than command; it is reason and 
social custom, and many other things as well." 

Rise of the Sociological School of 
Jurisprudence 

The factors which were most influential in caus- 
ing the rise of the most recent school of jurists, may 
be stated under two broad divisions: (1) The decad- 
ence of the other schools of jurisprudence; (2) The 
growth of new social and economic interests attendant 
upon the vast transformations—«ften revolutions—in 
the industrial and political worlds of the past fifty 
years. I desire briefly to point out in what respects the 
~ 4, Roscoe Pound, The Scope and Purpose of Sociological Juris- 


prudence; 24 Harvard Law Review, 591; 85 Harvard Law Review, 
140, 489. 
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earlier schools of jurists prepared the way, by their 
mistakes, for the more recent school. 

In the first place, both the Historical and the Philo- 
sophical Schools placed obstacles in the path of social 
and legal progress or reform. The Historical jurist, 
looking at the Common Law in which he had been 
trained as identical with Natural Law itself, placed 
great value upon the past, inherited legal premises and 
doctrines; holding that these—as for example, “No 
liability unless fault,” and “Liberty of contract”—were 
of the essence of the jural order itself. And when 
workmen’s compensation cases, involving the concep- 
tion of liability apart from fault, found their way into 
the courts made up of historical jurists, the laws were 
promptly held unconstitutional. And so fared other 
innovations upon the revered Common Law. In the 
second place, the Philosophical jurist, instead of look- 
ing primarily to the past and glorifying it, centered his 
attentions upon the existing social and economic order, 
and sought by reasoning to justify the continuance of 
the present status quo in legal doctrines and institu- 
tions. Hence, specious or apocryphal reasons were 
placed behind legal doctrines which came down from 
the past, as for example, those of contributory negli- 
gence, the fellow-servant rule, and assumption of risk, 
instead of ridding the law of these archaisms in those 
fields where their continuance would lead to rank in- 
justice. The law as a whole, therefore, so far as the 
Philosophical jurist was concerned with it, became 
stagnant, and as a result dissatisfaction arose both with 
courts and their decisions; a legal intsead of a social 
justice resulted. 

On the other hand, the jurists of the Analytical 
School, by confining their analyses and deductions to 
the body of statute and judge-made law as it existed 
in the present, made the mistake of applying the law 
abstractly, in the belief that justice was thereby being 
dispensed, when as matter of fact in concrete cases 
great injustice resulted. The inherited doctrines in the 
law were never re-examined with the object of ascer- 
taining whether they functioned today with new needs 
and changed conditions. Uniformity and predicability 
were stressed in the law; individuality of application 
or equity was ignored. As a consequence, a “juris- 
prudence of conceptions” arose, i. e., premises, stan- 
dards and rules of the law were applied abstractly with-, 
out regard to justice in individual instances. This was 
strikingly true in regard to legislation involving the 
status of the workingman ; under the belief that every 
man, being a free moral agent, could freely contract 
for himself and was not in need of special assistance 
against the powerful and crafty more favorably situ- 
ated than he, laws protecting the workingman were held 
invalid by the courts. Furthermore, legislators under 
the influence of the Analytical School as to law-making, 
conscious that “be it enacted” was sufficient apparently 
to make law, covered the statute books with a flood of 
detailed legislation, attempting to predetermine every 
case and confine the courts within decidedly narrow 
limits. The clash between the imperative view of law, 
held .by the legislator, and the Historical or Philo- 
sophical view, usually held by the courts, has not been 
salutary for social and economic progress. 

The second factor which was influential in bring- 
ing about a new school of jurisprudence, was the 
changed conditions, industrially and socially, involving 
great pressure of new needs, which have come about 
within the past half century. The impetus to reform 
in the law occasioned by the Industrial Revolution in 


England about 1760, would have spent itself had it not 
been for the reforms inaugurated by Jeremy Bentham 
and his followers following close after the Revolution 
itself. The stimulating ideas of Bentham, however 
visionary some of them may have seemed and still 
seem, brought about much fruit in England at least, if 
not in America; for in this country our judges were 
too busily engaged in developing a scientific body of 
case law to serve an expanding commonwealth, while 
our legislators were too much occupied with winning 
and governing a new undeveloped country, to be con- 
cerned with making the law fit new and changed con- 
ditions. But the greatest obstacle to improving the law 
lay in the viewpoint of the courts themselves, that what 
had been handed down was perfect and complete in and 
of itself to be not only the best law, but to best serve 
the new requirements of the present. Regardless of 
the fact—or oblivious of it—that population had enor- 
mously increased and large cities had grown up within 
a short time, all involving greater demands and speedier 
justice, court organization and procedure were left un- 
changed in this country ; the demand for unified courts 
now filling our legal periodicals, is a belated recognition 
of our disorganization with respect to courts ; while the 
insistence ypon power in courts to make their own 
rules and to render declaratory judgments, illustrates 
forcibly our backwardnes with regard to court pro- 
cedure. As a result, commissions and boards, with a 
flexible procedure and responsive to the popular will, 
grew up, dispensing a speedy justice. 

To add to the nonchalance of the courts to at- 
tempt to improve the existing law, was their indiffer- 
ence to the de facto social and economic upheavals 
which followed the wake of modern industrial life. It 
remained for the sociologists and economists to focus 
attention upon the stupendous transformations which 
had taken place in our social order. Huge monographs 
dealing with special phases of the struggle for exist- 
ence—in bakeshops, in factories, in mines, and on rail- 
ways—came from the press, calling for a social jus- 
tice to the downtrodden and oppressed, in shorter 
working hours, improved working conditions, and a 
minimum wage. Until Mueller ys. Oregon was de- 
cided, even counsel themselves remained oblivious to 
the social and economic facts unearthed by workers in 
these fields. It was natural, therefore, that the cry 
for a social instead of a legal justice should lead to re- 
examination of our inherited law, and to the rise of a 
school which would seek to meet this need. 


The Doctrines of the Sociological School 


Brief mention may be pertinent with reference to 
the immediate founders of this more recent juristic 
development, the Sociological School. Within the 
domain of legal science itself, as distinguished from the 
allied social sciences, it must be said that Rudolf Jher- 
ing (1818-1892) contributed markedly to the Socio- 
logical School during the nineteenth century. His view 
that the teleology or purpose of the law must be studied 
in human achievement and development, involving 
knowledge of social and economic conditions ; his con- 
ception that human beings have certain interests, cer- 
tain claims or demands, which the law must meet in 
order to fulfill its true purpose—both had powerful 
influence upon the law not only of Germany but also 
of other countries. Before Jhering’s time, the purpose 
of the law was quite commonly conceived of as the 
harmonizing of individual wills in order to give to 
each a maximum of freedom and individual action; 
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after Jhering’s time, law was thought of as something 
given by society in order to enable both the individual 
and the social group to attain to the highest good, i. e., 
improvement of the relations between human beings 
and increased control over external or natural environ- 
ment. 

The scope of this paper prevents enlargement 
upon the influence of other juristic thinkers, such as 
Stammler of the Neo-Kantian School and of Kohler, 
of the Neo-Hegelian School, both of whom helped to 
prepare the way for Sociological Jurisprudence itself. 
Nor is it possible to speak in detail of the immense 
influence of those men outside the pale of legal science 
itself, but working in an allied field, namely, in the 
social sciences—of such men as August Comte, founder 
of Sociology; of Ward of Social Psychology fame; of 
Tardé with his “Laws of Imitation”; of Gierke, with 
his conception of Corporate Personality; and of Jel- 
linek, with his idea of Social-psychological Guarantee 
which made laws effective and enforceable. Likewise, 
discussion cannot be enlarged upon with reference to 
the work of the present-day leaders in Sociological 
Jurisprudence in America itself; of the influence of 
Dean Pound of Harvard; of Justices Holmes and 
Brandeis of the Federal Supreme Court; and of Jus- 
tices Pound and Cardozo of the New York Court of 
Appeals. We must be content now to take up sum- 
marily the various doctrines themselves as enunciated 
by the school as a whole. 

Foremost of the doctrines of the Sociological 
School is the teaching that behind legal rights there 
exist certain interests, social and individual, which the 
law recognizes and makes into legal rights. Histori- 
cally, the practise of the law, in both the Common Law 
through the various writs and in the Roman Law by 
means of the egisactiones, was to identify legal rights 
with the existing remedies; if there was no remedy 
given by the law, there was no legal right. Logically, 
the process should be reversed, in the viewpoint of the 
Sociological School, and the inquiry should first be, 
what are the claims, the wants, the demands which the 
social group may make in order for its continued exist- 
ence; and next, how far may the individual interests be 
recognized as appropriate thereto; the latter become 
legal rights if they should be recognized as apropriate. 
Under this method, the so-called “natural rights” of the 
old legal philosophy are identical with the interests 
under the new philosophy of law, with the exception 
that in the latter‘s viewpoint there are no legal rights 
antedating the law ; the law by recognizing and delimit- 
ing the interest creates the legal right, the latter does 
not create the law. There is, consequently, a continual 
progression or advancement in legal rights, according 
as the law becomes able to give effect to an ever-increas- 
ing enlargement of interests themselves. 

Dean Pound has classified the social interests 
which press for recognition by the law, and which are 
the criteria of making individual interests into legal 
rights, into the following: (1) The social interest in 
the general security ; (2) the security of social institu- 
tions: (3) the conservation of social resources; (4) the 
general morals; (5) general progress; and (6) the 
social interest in the individual human life? In Mr. 
Pound’s estimation, these dominant social interests 
must be recognized if society is to continue to exist, 
and he by no means infers these are exhaustive. The 
method by which interests are to be recognized by the 
law and made into legal rights, is to be governed by the 


2. The Spirit of the Common Law, p. 208. 


principles of the Pragmatic Philosophy of William 
James, namely, “to satisfy as many interests as we can 
with the least sacrifice of other demands.” To prevent 
this balancing of interests from becoming a mere sub- 
jective one, dependent upon the varying economic and 
social views of the individual judges, there is suggested 
a plan of cooperation between jurists and social scien- 
tists whereby the former will adopt the empirical and 
scientific investigations of the latter. A ministry of 
justice, according to which judges and workers in other 
fields will be brought into cooperation, is a more con- 
crete suggestion.* The Juristic Center or Academy of 
Legal Science, proposed by the American Law School 
Association at its recent meeting, is a similar plan. 

A second tenet of the Sociological School is a re- 
examination of inherited premises of the old law, which 
may not function in the changed world of today. In 
general, any developed body of law consists of premises 
or principles, standards, and rules. Premises are those 
fundamental categories—as for example, “No liability 
unless fault”—from which as corollaries standards and 
rules are deduced. Standards, like those of Due 
Process or the conduct of a reasonable man, are applied 
to situations where no exact measurement is possible 
or perhaps desirable. Rules are applied where cer- 
tainty and predicability are paramount desiderata. The 
old premises of the law which should undergo re- 
examination, according to the sociological jurist, 
though by no means exhaustive, are (1) The absolute 
user and disposition of property; (2) No liability un- 
less fault; (3) Tort liability of the States and of 
municipal corporations; (4) Delegation of powers to 
administrative tribunals; (5) Punishment of the crime 
instead of adjustment of the penalty to the criminal ; 
(6) Identification of legal rights with legal remedies. 
And in this connection, it may be pertinent to observe 
that already many of these premises have been greatly 
modified, both in legislative and judge-made law. 

The third doctrine of this school—a most vital and 
important one—is sociological study as a preparation 
for law-making, whether law be n.ade by the legislator 
or the judge in his opinion. Too often, when humani- 
tarian and social legislation has come before the courts, 
the latter, unacquainted with tH® changed social and 
economic conditions calling forth these laws, have held 
unconstitutional these efforts to adjust the law to new 
conditions. Typical instances are workmen’s compen- 
sation cases, taking away from recalcitrant employers 
the defenses of assumption of risk and contributory 
negligence. Judges may well heed the observation of 
the late Mr. Justice Winslow of Wisconsin in com- 
menting upon the problem of who should make pecuni- 
ary compensation for the toll of suffering and death 
which industrialism has forced upon the world, in these 
words: 

In the days of manual labor, the small shop, with few 
employees, and the stagecoach, there was no such prob- 
lem, or, if there was, it was almost negligible. . . . There 
was no army of injured and dying, with constantly swell- 
ing ranks marching with halting step and dimming eyes 
to the great hereafter. This is what we have with us now, 
thanks to the wonderful material progress of our age, 
and this is what we shall have with us for many a day 
to come. Legislate as we may in the line of stringent 
requirements for safety devices or the abolition of em- 
ployers’ common-law defenses, the army of the injured 
will still increase, and the price of our manufacturing 
greatness will still have to be paid in human blood and 
tears. To speak of the common-law personal injury action 


8. Pound, Anachronisms in Law, 8 Amer. Jud. Socy. J., 132; 
Cardozo, A Ministry of Justice, 35 Harvard L, Rev:, 113. 
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as a remedy for this problem, is to jest with serious sub- 
jects, to give a stone to one who asks for bread.‘ 

The classic dissent of Mr. Justice Holmes in Loch- 
ner v. New York® states in language imperishable a 
similar idea to that given utterance by Mr. Justice 
Winslow, and is likewise a deep appeal to acquaintance 
on the part of the judge with the sociological conditions 
which make for changes in the law and reasoning of 
the courts. It is well to repeat his words: 

The Fourteenth Amendment does not enact Mr. Her- 
hert Spencer’s Social Statics... . Some of these laws em- 
body convictions or prejudices which judges are likely to 
share. Some may not. But a constitution is not intended 
to embody a particular economic theory, whether of pa- 
ternalism and the organic relation of the citizen to the 
State, or of laissez faire. It is made for people of funda- 
mentally differing views, and the accident of our finding 
certain opinions natural and familiar or novel and even 
shocking, ought not to conclude our judgment upon the 
questions whether statutes embodying them conflict with 
the Constitution of the United States. 

It has been pointed out that it was because of the 
hostility of some state courts to the innovations upon 
the common law resulting from certain humanitarian 
legislation, that the changes of 1914 and 1916 in federal 
practise came about, enabling the Federal Supreme 
Court to take jurisdiction of cases from the highest 
state courts where the federal right had been sustained.® 

How to make laws effective, another doctrine of 
the Sociological School, has received but scant atten- 
tion from the other schools of jurisprudence in the 
past. It has been thought that mere enactment of the 
law was sufficient to enforce it; if a law was not en- 
forced, the view commonly was that it must be because 
the law was defective, for law, thought of as either 
natural reason or social practise, would enforce itself 
if properly made. A flood of legislation consequently 
appeared, but of which much was never enforced be- 
cause of the lack either of the social-physchological 
guarantee or from lack of an enforcing agency. The 
Sociological jurist has suggested the United Court as 
one remedy for enforcing law. The chief justice, as- 
sisted by his council of judges, meeting at regular inter- 
vals, would study how the law might be better en- 
forced, on the basi® of the facts secured from the 
administration of justice itself. Suffice it to say, many 
laws will not enforce themselves, and the commission 
for law enforcement is a decided improvement in this 
State. 

Finally, the equitable solution of controversies in 
the concrete, inter partes, instead of development of 
law abstractly and uniformly, is one of the most im- 
portant platforms of the Sociological School. Hereto- 
fore, the great object of judge-made law has been to 
develop a logical, definitely predicable system of case 
law, while not the same amount of attention has been 
given to decide the case in hand according to the dic- 
tates of justice and right. On the contrary, today we 
desire to reach some kind or compromise between the 
social interest in predicable and uniform decisions, with 
the other equally important social interest that the 
courts shall not be instruments of injustice in concrete 
causes. Precedents should be guides to decision, rather 
than harsh unyielding masters. Mr. Justice Cardozo, 
in his recent brilliant little book “The Nature of the 
Judicial Process,” while believing that for the sake of 

4. Borgnis v. Falk, 147 Wis. 827, 183 N. W. 209. 
5. Lochner v. New York, 198 U. S. 45, 75-6. 
6. Wider Jurisdiction for the’ United States Supreme Court, 29 


Harvard L. Review, 408; also, Federal Review of Decisions of State 
Courts, 33 Harvard L. Review, 102. 


uniformity and impartiality adherence to precedent 
should be the rule and not the exception, yet believes that 

When a rule, after it has been duly tested by experi- 

ence, has been found to be inconsistent with the sense of 
justice or with the social welfare, there should be less 
hesitation in frank avowal and full abandonment. 
There should be greater readiness to abandon an unten- 
able position when the rule to be discarded may not rea- 
sonably be supposed to have determined the conduct of the 
litigants, and particularly when in its origin it was the 
product of institutions or conditions which have gained a 
new significance, or development with the progress of the 
years. (p. 150.) 

To heed the social voices of the present—to make 
the law, in the words of Kohler, the expression of the 
jural postulates of the age—in deciding cases or in 
abandoning precedents, is the objective of the socio- 
logical jurist. As Mr. Justice Holmes stated it tersely 
and candidly some years ago, “The considerations 
which judges rarely mention, and always with an apol- 
ogy, are the secret rules from which the law draws all 
the juices of life. I mean, of course, considerations of 
what is expedient for the community concerned.’” 

A Critique of Sociological Jurisprudence 

There are two criticisms which have been urged 
with particular force against this new school of juris- 
prudence, from jurists who have and who have not 
gotten beyond the Blackstonian idea of a ag which has 
always existed and which needs only to be discovered 
by the judge. In the first place, it may be questioned, 
in the words of Dean Stone of Columbia, “has socio- 
logical jurisprudence any formulae or any principles 
which can be taught or expounded so as to make it a 
methodological guide either to the student of law or to 
the judge?”’* In the viewpoint of Mr. Stone this school 
has furnished no such positive formula, its value being 
largely negative; “it warns the judge and the student 
of law that logic and history cannot and ought not to 
have full sway when thy dynamic judgment is to be 
rendered. It points out that in the choice of the par- 
ticular device determining the result—social utility— 
the mores of the times objectively determined may 
properly turn the scale in favor of one and against the 
other . . . and should lead us as lawyers and students 
of law to place an appropriate emphasis on the study 
of sociological data.”* Sociological jurists, it must be 
said, sense the weakness of their position wherever it 
is a question concerning how the interests which are 
to be secured by the law are to be weighed or evaluated. 
Mr. Justice Cardozo admits this, when he says: 

If you ask how he is to know when one interest out- 
weighs another, I can only answer that he must get his 
knowledge just as the legislator gets it, from experience 
and study and reflection. ... He (the judge) must bal- 
ance all his ingredients, his philosophy, his logic, his 
analogies, his history, his customs, his sense of right, and 
all the rest, and adding a little here and taking out a little 
there, must determine, as wisely as he can, which weight 
shall tip the scales. If this seems a weak and inconclusive 
summary, I am not sure that the fault is mine. I know 
he is a wise pharmacist who from a recipe so general can 
compound a fitting remedy.’ 

Sociological jurists put much faith into the scheme 
of a ministry of justice to overcome the defects above 
mentioned, and it is undoubtedly true that much good 
will come from an institution of such nature. Until 
that has been realized in actual experience, must we 
wait until the findings of the sociologists and econom- 
ists become axiomatic, or must the judiciary struggle 
along “balancing interests” on an empirical basis, with 


7. The Common Law. p. 35 

8. Book Review of Nature of Judicial Process, 22 Columbia I 
Review, 382, 384. 

9. The Nature of the Judicial Process, pp. 113, 161, 162 
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the result of reaching conclusions equally variant as 
those of the Natural Law School? This question has 
not yet been answered. 

The second criticism of the Sociological School 
raises the question whether the social voices of the 
present can be an infallible guide in determining what 
is “justice according to law.” Has not at times the 
social group been mistaken in the demands it has made, 
in the interests which it has sought to see realized 
through law? In the words of a French critic friendly 
to the Sociological School, “In certain periods of his- 
tory it seems that all the demands of society combine 
to further the destruction of that society. Such 
was the case in the later periods of Babylon, Greece, 
and the Roman Empire. So, to allow the law to be 
directed by the weight of conscious claims would often 
be to precipitate a nation toward its own suicide.”""° A 
similar criticism has been made by Mr. Justice Burch, 
of the Supreme Court of Kansas, in these words, 
“Sometimes public sentiment is created through the 
bearing of false witness. Sometimes public sentiment 
is morally wrong. Avoiding modern instances, on a 
fateful July morning Alexander Hamilton went upon 
the field of Weehawken, stood up there, and permitted 


10 Pierre Lepaulle, The Function of Comparative Law, 35 Harvard 
L. Rev., 838, 846 


himself to be shot to death, in obedience to an un- 
written law supported by public sentiment.”™ 

Undoubtedly, there is much force to this criticism, 
and sociological jurisprudence does not claim to be 
infallible. However, the jurists of this school would 
likely reply to this accusation that it is only those social 
interests which make for the continued existence of 
the social group which should be recognized by the 
law ; while those interests which lead to the destruction 
of society, would not obviously receive any considera- 
tion. The sociological jurist, believing that the law 
may be consciously projected, is therefore consistent, in 
taking this position. 

Likely the other schools of jurisprudence would 
make certain criticisms of the sociological jurisprud- 
ence,—as for instance, that the law can not be con- 
sciously and deliberately made—but the scope of this 
paper forbids any extended discussion of them; it is 
submitted, however, that most of these criticisms are 
without force. At least this much may be said regard- 
ing sociological jurisprudence, that it has for the 
problems of society today, something which the other 
schools did not have, that is, a definite programme, 


11. , Book Review of Cardozo, The Nature of the Judicial Process, 
81 Yale L. Journal, 677, 680. 
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In Actual Practice It Is Often Difficult to Draw the Line Between What the Court Decided 
in a Given Case and What Must Be Regarded as Mere Dicta 





By sabia CraiG PEACOCK 
Of the District of Columbia Bar 





This is the first article of what we trust will 
develop into a practical and helpful series on pro- 
fessional technique. Many lawyers, in the course 
of their experience, hit on ways of doing par- 
ticular things which they find more practical than 
those generally employed. It may be an improve- 
ment in style or a change in the manner of pre- 
paring briefs; or a change in office methods of 
making and handling the record of a case; or 
something concerning any one of the many 
aspects of the work of a practicing lawyer. The 
JouRNAL expects to secure from time to time 
brief articles from authoritative sources along 
the lines suggested. 











T is often of the utmost importance to differentiate 
between the actual decision of a reported case and 
* the dictum which may be found in the opinion. It is 
well established that the conclusiveness and authority 
of any such decision is confined to the points neces- 
sarily involved in the case and embraced in the argu- 
ment, and as the Supreme Court of the United States 
has well summed it up in Carroll vs. Carroll, 16 How. 
287, “this court and other courts organized under the 
common law, has never held itself bound by any part 
of an opinion, in any case, which was not needful to 





the ascertainment of the right or title in question be- 
tween the parties.” In actual practice it is sometimes 
extremely difficult to draw this line between decision 
and dictum, and the purpose of this article is to tell 
briefly how one lawyer has found help in solving this 
problem. 

The earlier years of the writer’s professional life 
were spent at the Philadelphia Bar in an office which 
had not wholly lost that spirit of painstaking and care- 
ful preparation of cases which has become increasingly 
difficult in the hurry and bustle of modern business 
life which the lawyer so often shares with his client. 
In the preparation of a case in that office it was the 
custom to make sure exactly what was the decision in 
any case which might be cited as a precedent and, 
whenever possible, to examine the record if the pub- 
lished report did not give all the desired information. 
In more recent years his practice has been devoted 
almost entirely to matters arising under one or an- 
other of many important Federal statutes, and when- 
ever there existed any doubt as to the exact meaning 
or scope of a decision of the Supreme Court of the 
United States which seemed to be in point he has 
very naturally followed the old course of having the 
record examined. The almost invariable result has 
been to enable better and more accurate use to be made 
of a favorable precedent on the one hand, or on the 
other hand to prevent or limit the giving of too broad 





nm rrr * 
ee er 
SES 


—— 
a 


es 


£5: SRT 


A er cr 
a 
ee 


Saaz 


—— 


See 


a 


a erate irda ae ate an 


ga a 


eee 


gee Bias nen Baty, = 


Py 


Powe 


398 AMERICAN Bar ASSOCIATION JOURNAL 





or unwarranted an effect to a precedent which might 
seem to be unfavorable. 

The usefulness of such a more intensive examina- 
tion of precedents is well illustrated by a single illus- 
tration—one of the many instances in which it has 
proved its worth. 

Section 202 of the Revenue Act of 1918 provides 
that in ascertaining for income tax purposes the gain 
or loss derived or sustained from a sale or other dis- 
position of property the basis shall be either the cost, 
or the value on March 1, 1913, or the inventory value, 
as the case may be. This provision has been supple- 
mented in the Treasury Regulations in effect at the 
time by a further provision that “proper adjustment 
must be made for any depreciation or depletion sus- 
tained.” The theory of such an adjustment is that 
only that part of the proceeds which represents a re- 
covery of the original investment or capital is free of 
tax, and that if through allowances for depreciation 
or depletion in earlier years the taxpayer has already 
recovered tax free a portion of the capital, he is now 
entitled only to recover the balance. The effect is, of 
course, to increase the taxable gain or decrease the 
deductible loss. In a recent case the question arose as 
to just what was the amount of depreciation for which 
an adjustment had to be made, and it became very im- 
portant to know whether there had been any final 
decision on this point. The terms of the regulation 
indicated that it was the depreciation or depletion 
actually sustained. But the spirit and purpose under- 
lying the regulation indicated that it was the amount 
of depreciation which had already been recovered tax 
free in earlier tax returns, and which either because 
of a difference in computation or because of express 
statutory limitation in the earlier acts might have been 
greater or less than the actual physical depreciation. 
The only decision of the Supreme Court which touched 
at all on the subject was Eldorado Coal Company vs. 
Mager, 255 U. S. 522. The opinion merely referred 
to “subtracting depreciation and depletion to the date 
of sale,” and the report did not indicate in’ any greater 
detail how this depreciation and depletion were com- 
puted. If it had been clearly stated in the record of 
the case that the adjustment was based on either one 
or the other of the methods referred to above, and 
especially if the method used had been attacked in the 
briefs and in that way brought to the attention of the 
Court, it could scarcely be questioned that this decision 
would be an authority in support of the particular 
method used. On the other hand, if the record and 
the briefs were entirely silent on this point, and there 
was nothing to indicate that the possible difference of 
methods had ever been brought to the attention of the 
Court, the case could not properly be considered as a 
final decision on this particular point. From the re- 
port of the case it was impossible to tell whether it 
was of was not such an authority, but an examination 
of the record showed that the point had not been 
touched upon in any way and, consequently, that the 
decision was not an authority with respect to it. 

In almost every instance in which the record has 
been thoroughly examined in this way the results have 
been so helpful and suggestive that the opinion is ven- 
tured that probably not more than two or three out of 
every ten reported cases are so fully and completely 
reported as to remove all possibility of doubt as to 
their exact application when it is sought to apply them 
to new or different facts or conditions which were 


perhaps entirely uncontemplated by the court at the 
time of making the original decision. 

The decisions of the Supreme Court of the United 
States are not merely controlling as to many questions 
which may arise in a state as well as in a Federal court, 
but they are also most persuasive and important as 
to many other questions which may come up in a state 
court. The decisions of the Supreme Court are cited 
more frequently than those of any other court, and 
an examination of its records would often yield in- 
valuable assistance. Nowhere in the country is there 
an entirely complete set of the records in all the cases 
which have been decided by the Supreme Court of the 
United States, although in one or two of the large 
cities there are partial sets of such records. The set 
in the office of the Clerk of the Court and that in the 
Law Library in the Library of Congress Building in 
Washington are both, however, almost complete and 
these two sets together constitute what is for practical 
purposes a complete set. Those members of the pro- 
fession who may make use of these records as occa- 
sion demands, or who in the same way may resort to 
the records of the appellate courts of the various states, 
will find themselves well repaid. 





Federal Prison Reform 

“It is reported that the President, the Attorney 
General and the Superintendent of Federal Prisons 
have agreed on a measure providing for a federal in- 
dustrial prison. “The country has outgrown the old 
type of penitentiary,’ Mr. Daugherty is reported to have 
said. “The number of Federal prisoners is increasing 
and we will have to build additions to the prisons or 
adopt other means of providing room for prisoners. 
The additions would have to conform to the present 
architectural type of Federal prisons and that type is 
antiquated and contrary to healthful principles. There 
are now between 400 and 500 young prisoners serving 
first terms in Federal prisons. They comprise good 
salvage material. To keep them in these crowded 
places is bad for their health and morals. What I want 
to see is these young people taken away from prison 
influences, taught trades, their health built up and their 
habits corrected, and given an opportunity to get jobs 
when they are released. The record of paroles justi- 
fied our expectation that nine out of ten prisoners can 
be trusted on parole. The more a man is kept in jail 
the more likely he is to indulge in crime. The quicker 
they are let out the quicker they are saved.’ The views 
attributed to the Attorney General are in line with the 
best thought of the day, and are an agreeable relief 
from the archiaic policy which has thus far character- 
ized the administration of the criminal law of the 
nation. It is to be hoped that the proposed industrial 
prison not only will be established but will be, as na- 
tional institutions should be, a model for emulation by 
the states. The statement has several times been made 
in the press by ex-convicts that the industrial training 
gained in prison is wholly illusory and that a man can 
not hold a job with the training thus acquired. If this 
is true, it is doubtless due in part to the tendency of 
convicts to do as little and learn as little as possible, 
regarding the labor as part of a penalty to be endured 
rather than as an opportunity for future self support. 
But making due allowance for this, the theory of 
human reconstruction in the prisons is as yet so new 
that its methods are susceptible of much improvement.” 
—Law Notes. 
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LORD SHAW OF DUNFERMLINE 





By J. A. STRAHAN 


Of the Middle Temple, Barrister-at-Law and 
Reader in Equity, Inns of Court, London 


ROBABLY many Americans have never heard of 
Pirie “Kingdom” of Fife. Physically it is not a 

very large part of another Kingdom—Scotland— 
which itself is not half the size of one of the greater 
United States. But Fife if not important in area is im- 
portant in other ways. For instance it has pro- 
duced not a few sons of 
whom some kingdoms a 
hundred times bigger 
would be proud. These 
it is not necessary now to 
enumerate. It is enough 
for the present to men- 
tion two of the latest. 
One was a man who made 
his fortune and fame in, 
and so was well known in 
America. The other is a 
man who made his fame 
and fortune in his native 
Scotland and whom 
America will shortly have 
an opportunity of know- 
ing. Both in their later 
life were neighbors and 
friends, helping one an- 
other in what both had 
much at heart, the ad- 
vancement of learning and 
of peace. The one was 
Mr. Andrew Carnegie, the 
steel king of Pittsburgh; 
the cther Thomas Shaw, 
Lord of Appeal in Ordi- 
nary in London, who will 
shorily be the guest of the 
Bar Association of the 
United States. 

Shaw, like Carnegie, 
owed nothing to birth or 
wealth. His father died 
when he was still a child; 
and he was brought up in straitened circumstances by 
a mother who, like a pious Scotswoman, taught him 
two lessons he has not forgotten: his duties to his 
father God in Heaven and his duties to his brother 
men on earth. His education began at the high school 
of Dunfermline. There it was likely to have ended but 
for his own resolution. He learned the profession of 
a solicitor after he left the high school ; but discontented 
with the minor opportunities that branch of the legal 
profession afforded, he determined to go to Edinburgh 
University and there read for an Arts degre and the 
Bar at one and the same time. The labour and privation 
involved was great; but with Scottish tenacity he ac- 
complished his ambition. 

Before his studies for the bar were completed it 
was clear that he could, if he wished, earn eminence 
either in academic or in literary life. In fact he was 
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appointed Assistant Professor of Mental Philosophy 
at Edinburgh ; and as such acquired the esteem of both 
his professor and his pupils. He also made a promis- 
ing beginning in literature. The Lord Rector offered 
a prize of twenty-five guineas for the best essay on 
“The causes which prevented the Spanish American 
dominions from being a 
source of wealth and 
power to Spain.” Young 
Shaw wanted badly the 
guineas but he knew noth- 
ing about the subject. 
That did not depress 
him; he sweated up the 
subject and pocketed the 
guineas. Not only so but 
his essay proved so good 
that Professor Masson 
saw in the writer a val- 
uable contributor to the 
new Encyclopedia Britan- 
nica which Professor 
Baynes was editing. He 
brought the matter to the 
attention of Baynes who 
agreed with him; and 
young Shaw was retained 
to write the biographies 
arising out of the Frefich 
Revolution for the new 
Britannica. 

In that amazing work 
of his nonage—*Vivian 
Gray” — Disraeli makes 
his hero reflect that in 
order to be a great law- 
yer one must abandon the 
hope of being a great 
man. Some of the read- 
ers of Lord Shaw’s “Let- 
ters to Isabel” may be 
inclined to recall this re- 
flection and wish he had 
devoted his abilities to 
literature which would have brought him a wider rep- 
utation if a narrower income that the law. As it was, 
his connection with the Britannic was not long. 

[An American publisher is reported as once be- 
moaning his woes over an American Encyclopaedia in 
a way that recalls Baynes’ troubles with Lord Shaw. 
He said he had an erratic genius on his staff who was 
relied on for the articles on Jewish history. The first 
one was to be on “The Ark.” When the part which 
should have contained the article was due to be pub- 
lished, the article was not forthcoming. .The publisher 
got over the difficulty by the notice “The Ark, see infra 
Deluge.” When the part which should have contained 
“The Deluge” was due, that article was not forthcom- 
ing. This time the publisher entered “The Deluge, 
see infra the Flood.” When the part which should 
have dealt with the Flood was due, there was no article 
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on it ready. So the publisher put in “The Flood, see 
infra Noah.” When that part was due to appear there 
was no article forthcoming on Noah. The publisher’s 
patience was at last exhausted so he made this entry 
“Noah: On second thoughts the publishers doubt 
whether there ever was such a thing as the Flood or 
any such person as Noah; and so no further reference 
to either will be made in this Encyclopaedia.’’] 

Baynes was not so patient as his American brother 
and when he found that Shaw's advancing practice left 
him small and intermittent leisure for literature he 
turned over the French biographical section to some 
one else. From that time on Shaw’s business at the 
bar advanced by “leaps and bounds.” Gladstone's 
Midlothian campaign turned his attention to politics. 
He entered the House of Commons; and rapidly won 
honor there; became Solicitor General for Scotland 
and afterwards Lord Advocate and in 1909 he attained 
the highest legal position open to an advocate of the 
Scottish Bar; the Lordship of Appeal in Ordinary for 
Scotland. It is rather strange that though the Lord 
Chancellor is Lord Chancellor not of England but of 
Great Britain none but members of the English Bar 
are ever appointed. 


When Lord Shaw visits America his brethren of 
the American Bench and Bar will find him a typical 
Scotsman of the best kind. He is Scottish in appear- 
ance with high cheeks, broad forehead, keen, deep-set 
eyes and a firm but kindly mouth. He is Scottish too 
in mind and manners, clear in intellect, decisive in 
judgment and not a little proud of his success. For 
that success he worked hard; but his labour was not 
for fame but for “wains and wife.” And in pursuing 
fortune he never forgot the unfortunate. Carnegie as 
has been said in his efforts for peace and education 
found in him a sympathetic and helpful friend; and 
from his youth he never feared to champion a cause 
because it was unpopular with his associates. One of 
his greatest triumphs was in the cause of the Highland 
crofters when they were being drjven to desperation by 
the encroachments of the deer forests on their scanty 
holdings. It is given to few sons of great lawyers to 
hear such a comment as this on their fathers: Lord 
Shaw’s son was once asked by an old Highland boat- 
man if he was any relation to Lord Shaw of Dun- 
fermline. He replied he was his son. “Well, sir,” an- 
swered the old boatman, “there’s many a man in the 
Highlands would die for your father.” 


TWO “LETTERS TO ISABEL” 





Lord Shaw, in Volume of Autobiographical Letters Recently Published, Shows How He Got 
His Answer to a Familiar Professional Problem and Tells ; 
Story of Famous Crofters’ Case 


Letter X 
MURDER? FORGERY ? NEITHER 
The North House, 
Hertford. 
December 7, 1919. 
Dearest Infanta, 

You remember the scandalous Sunday afternoons? 
After being twice to church—all of us as a family— 
you stormed my citadel, or rather my story-factory, 
where the genuine home-made article was unfolded by 
the yard, and how you, of all the pack, you were the 
most insistent for a “bluggy’ one? All of you were 
set on “thrills.” When the drama in doggerel came 
along—a Sunday composition!—with four parts, one 
for each of you, and a fifth part for Cousin David— 
you strove to thicken the plot and even help the 
rhymes ? 





Prologue 

“The theme is Love, so deep and tender” — 

Author: “Now then, children, what rhymes with 
‘tender’ 

Chorus: “Fender!” 

Author: “Right. 

“The theme is Love, so deep and tender, 

And Crime as low and black as the fender: 

And Magic, baffling Crime so well, 

That Love ends with the marriage-bell. 

Threads of Love and threads of Crime 

Are woven in this Nursery Rhyme.” 


Pid 


Here goes again :— 


*“Letters to Isabel,” by Lord Shaw, reprint permission George H. 
Doran Co., publisher. 


An so on. You remember? Well, then, you are 
still after thrills, | know; and you think that a young 
barrister’s acquaintance with the criminal classes should 
produce some ? 

I will, #f I must. But bear in mind th’ * a Scotch 
advocate iu good practice has hardly ever a good 
criminal case. If he is on the Lord Advocate’s team, 
of course he must prosecute ; but never otherwise ; for 
in that happy country private prosecution is unknown. 
An offence is.an offence against society, and society 
takes it in hand and sees to its punishment and, if pos- 
sible, its extirpation, and that with never a smack of 
private umbrage or rancour or hostility or revenge. 

And the Courts are scrupulous that every prisoner, 
however forlorn, shall be defended. So young advo- 
cates roam the country with the Assizes, called the 
Circuit Courts. Should they disappear, still the rule 
holds, and the Bench there and then orders the sheriffs 
or County Court judges to don the wig, and defend 
the defenceless, be he the veriest wretch according to 
every code of prejudice or probability. 

It was on one of these journeys—to Glasgow— 
that I was asked to hold a junior brief for one Doherty, 
and in this humble way I became participant in pro- 
ceedings which culminated in a callous and sinister 
judicial murder. 

I have looked up no records of the case, but shall 
give you the ghastly features of it, just as it remains 
forever stamped upon my mind. 

Doherty and his sweetheart were standing at the 
door of her dwelling near the Bridge of Rutherglen. 
A man passed and flung a word of gross insult at the 
girl. Doherty sprang forward and seized a hoe that 
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was leaning against the wall. He struck the man a 


single blow, or, as you might say, gave the man a 
whack with the hoe. Unhappily, and most surprisingly, 
the blow was mortal: the man was killed. 

There was not the slightest suggestion of deadly 


intent, not the slightest hint of anything like animosity 


further than the passing resentment against the affront 
to the sweetheart by his side. And Doherty's good 
character was sworn to; his life had been blameless. 
It was as plain a case of manslaughter—or, as they say 
in the North, of culpable homicide—and as plainly not 
a case of murder, as ever was seen. 


Then misadventure crowded upon misadventure. 
Robertson, the Advocate Depute, strangely enough, but 
with skill, pleaded for a verdict of murder. The judge, 


Lord Neaves, was then old and somewhat enfeebled: 
he made the way clear for the minor verdict; but 
the jury could not hear him. All that they did hear 
was an old peroration (it ha¢ luty before) about 
the majesty of British justice ; and they got it into their 
heads that the law was that murder had been com- 


done 


( 
| 
i 
} 
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mitted. They convicted, with a recommendation to 
mercy. 

Still calamity followed calamity. The Home Sec- 
retary had the petition of reprieve sent to him; the 
judge backed it with his opinion. But it was the holi- 


day season; some confusion, it was said, occurred with 
another and far less deserving case of real murder 
where a false plea of insanity had been set up. The 
Home Secretary, be that as it may, reprieved the latter 
man, declined t erfere in the Rutherglen case, and 
young Doherty was hanged. In three weeks, as if to 


complete the tragedy, his aged father died of a broken 
heart. 

John Bright in his place in Parliament denounced 
the transaction as a judicial murder. And a judicial 


murder it was. From that hour to this I have ceased 

to believe in the punishment of death. Cases, in the 

intervening years, have occurred which have deepened 

my conviction. Every human judgment is mingled 

with human error, and in the issues of life and death 

no judge should be charged with an irrevocable doom. 
x * x 

Perhaps, dear, you have got more than you bar- 
gained for when you set me loose on this track. Let 
me now draw you a cloud with a silver lining. No 
longer murder, but forgery. 

Persons, or even places I will not name, and that 
for obvious reasons, though the scene was between 
forty and fifty years ago. I bad in fact, just passed 
to the Bar, I was myself a high-strung actor, and every- 
thing in it remains indelibly impressed upon my mind. 

“Is it riglit for an advocate to defend a prisoner 
whom he knows to be guilty?” How often have fam- 
ilies discussed this old problem, and how often have 
debating societies debated it? Aye, and hoW often has 
the conscientious, scrupulous man been troubled by it? 
Well, listen. I was about to get my answer to it, and 
my answer for life. 

A day’s journey from the circuit and county town 


of X was the little village of Y. And in the neighbor- 
hood of Y dwelt two farmers, brothers-in-law. In 
those days, far more, happily, than now, bills went 


flying about a country community, one farmer backing 
another's notes, and the other returning the accommo- 
dation, till you had almost said that one of the acknowl- 
edged processes of agriculture was the circulation of 
blue paper. Now and again there were charges of 


forgery, and strange happenings on that head were 
investigated in the criminal courts. 

Presiding over that circuit was Lord Young, 
whose reputation for intellectual force, and whose dis- 
position towards the rapid dispatch of business had, of 
course, preceded him. This predisposed everyone to 
the view that it was more in a prisoner’s own interest 
to plead guilty than to set up a hopeless defence. 

Suddenly a big bundle of papers was put into my 
hand, and | retired to read them through, and again 
read them through. I came to the cleay opinion that 
the accused, whom I shall call “Mr. Prisoner,” was a 
guilty man. Was this, then, the old problem in front 
of me? I must make sure. 

So, wig and gown and all, I went down into the 
cells and asked for an interview. 

“Mr. Prisoner,” said I, “you know the judge on 
the bench ?” 

“I have read about him,” said he. 

“Mr. Prisoner,” I asked, “have you a family?” 

“Sir,” he said, “I have a wife and eight children.” 

He was a broadly built, simple-minded-looking, 
honest-looking man. But the case against him was 
clear; and how to get him the easiest terms was the 
point. 

“Mr. Prisoner,” said I, “I have gone over all the 
documents, and honestly I think that your best way 
would be just to plead guilty at once, and I shall say 
what I can in mitigation of sentence.” 

He showed no surprise at this, none; he seemed to 
take it for granted that this was inevitable, and was 
the reasonable view. So he said, “Very well, sir, I will 
do whatever you say. I will plead guilty.” 

I wish to make quite clear to you that that was 
the length he went. It would have been brutal to treat 
him as in the confessional; that is no part of an advo- 
cate’s duty and would have been presumption in a 
stripling. But, of course, nothing could be clearer, as 
to his guilt. To my own personal conviction he was 
to add his own solemn plea. I returned to the Court. 

There was another case going on, and it lasted 
some time. I sat on, my head full of the coming task. 
Then one of those curious psychological phenomena 
took place, which I have never been able to account 
for, and which old-fashioned people would reverently 
place to a special Divine interposition. I came to think 
that perhaps the prisoner’s plea of guilty would be a 
false plea. Perhaps my own conviction of his guilt 
was quite a mistake. Perhaps he was the victim of an 
infamous conspiracy which—God help me with my in- 
experience and lack of skill—it was my duty to try to 
unravel. 

In a little he came from below and sat between 
two policemen, placing his two hands on the rail in 
front. Those hands did it! I should explain to you 
that the forgery was the most skilful I have ever 
known—a precise and delicate piece of work. 

My doubts in an instant gave way to a conviction 
that those hands could never have done it. They were 
broad, fat, bulgy, unwieldy. I leaned over the dock 
and said: “Mr. Prisoner, plead not guilty.” He rose, 
dazed but obedient, bowed to the judge, and so pleaded. 
The judge said sharply: “I thought this was to be a 
plea of guilty.” 

“The prisoner pleads not guilty,” said I. He 
looked at me, then at the prisoner; and the trial began. 

You must understand that there were six bills; 
numbers 1, 3 and 5 were said to be genuine, and num- 
bers 2, 4 and 6 were said to be forged. They were all, 
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say, drawn by the prisoner upon and accepted by his 
brother-in-law. The bills had got into the hands of a 
so-called accountant in the village. 

Mr. Accountant swore that he could get his money 
on the forged bills neither from the brother-in-law, to 
whom he had written, not from the accused. So he 
had set the authorities in action. 

“Where do you live?” I asked. 
you do?” 

“In the village of Y,” said he; “and I am an ac- 
countant.”’ 

“How many inhabitants has \ 
the answer: 

“About three hundred.” 

“As an accountant in this village of three hun- 
dred,” I asked, “do you keep any books?” 

The witness flamed up, demanding loudly of the 
judge whether he was bound to answer about his 
private affairs. 

Said the judge: “The question is very simple: ‘Do 
you keep any books?” 

“T keep a letter-book,” said the witness. 

“Your only book?” said I. 

“Yes,” said he; ‘and I have it here.” 

“You say that you wrote to the acceptor of these 
three bills that they were overdue; is that letter 
booked ?” 

“10%, 


“And what do 


’?” to which came 


said the witness; “and it is there.” 

The book was handed down. I had never seen it; 
but lo! the entry was as I expected! As an office boy 
I had known that page-and-a-half letters left, of course, 
a half-page which might be filled up by another short 
letter. And I had often thought that that was a bad 
system, for a little letter might be slipped into the 
vacant plot long afterwards—in fact, so long as the plot 
remained. It seemed to me clear that this was exactly 
what had been done. When the witness finally resolved 
to put the law into operation, he preceded that by con- 
cocting such a letter to be booked into a date and place 
with a suitable blank. 

sy this time the judge, who had given me every 
consideration, showed signs of very watchful interest 
“Hand me that book,” said he, and he kept it beside 
him. 

Then I launched my 
stamps?” I asked. 

The witness went into a fury of protest. The 
judge said, “Witness, the words are very short words: 
‘Do you sell bill stamps?’ Do you understand them?” 

“Yes,” said he. 

“Then answer them,” came the command. 
the answer was in the affirmative. 

The next witness was the brother-in-law, who, of 
course, denied the signatures. When I asked him 
whether on a certain date he had received a letter from 
the previous witness, Lord Young handed down the 
letter-book and said, “Read the letter aloud and plainly 
to him.” 

I did so. The witness showed signs of impatience, 
but I read on to the end. Then he said in a loud voice, 
“My Lord, I never got such a letter in the course of 
my life.” 

The Judge said firmly to the Crown Prosecutor, 
“Mr. Advocate Depute, of the two principal witnesses 
for the Crown, one or other has committed perjury.” 

Result, collapse ; the prisoner, poor, dazed, honest 
soul, dismissed expressly without a stain upon his 
character. The verdict was universally approved. In- 
nocence had triumphed. And, furthermore—not a 


bolt. “Do you sell bill 


And 





soul in that crowded Court without the sure conviction 
that he knew the true answer—do you ?—to the ques- 
tion, Who was the forger? 

A wicked world, my darling, but upon the 
Justice does come to its own. And in the course of 
that process, never have any doubt as to where the ad- 
vocate’s duty lies. What was the problem? it right 


whi le 





for him to defend a man whom he knows to be guilty ?” 


The presumption of an advocate even thinking that 


he knows! I learned my lesson. Let in such presump 
tion, and Justice might be debauched by cowardice, 
and on coward’s terms defeated. 
Your highly respected, 
FATHER. 


Isabel dear, 

One evening a few months ago I was sitting in 
the dear library of Palace Gate when who should 
stalk in but Sir Robert Horne, the Minister of 
Labour—just as capable as a Minister of the Crown 
as he had been so often as a junior to myself in 
Edinburgh. He told me how the dockers at all the 
ports of the Kingdom had consolidated their forces 
and tabled their demands, how the employers and 
they wanted a Court of Inquiry, how there were 
serious chances of the whole sea-borne trade of the 
country being held up, and—I was wanted by the 
Government as President of the Court. I stoutly 
refused; the strain of these things was too great 
now ; they must get a younger man, and all the rest 
of it. 

What did the fellow do? He went off to Paris 
where the Conference of the great ones of the earth 
was sitting trying to re-shape the world after the 
Great War. And in two days I had a telegram, in 
the name of the Prime Minister, and Mr. Bonar 
Law, the leader of the Commons, and the Lord 
Chancellor, and Horne himself, asking me to take up 
the task. So the Dockers’ Inquiry had to be faced; 
a ticklish job, with many economic, national and 
human interests hanging about it, as to which I 
may tell you something by and by. On that I make 
no promise. 

Then after that task was over came, for hearing 
and decision, a swarm of law dull, heavy, 
clamant—and so the letters to you receded out of 
sight. Months elapsed. 

But stop; who went there? It was Time itself; 
and it hit me a whipping reminder. I was seventy 
last Sunday. The other day I foregathered with a 
good old boatman in similar case and on the eve of 
superannuation. 

“Ah, my Lord,” 
I am not so sturdy; 


cases, 


said he, “I’m not what I was: 
you see, I am growing old.” 


“Stop that, James Macdonald,” said I; “you 
have a lot more ill to do yet.” 

“Well, my Lord,” said he, solemnly, “I hope 
so.” Then he stopped short, realizing his slip; and 


we both fell a-laughing. In that hearty spirit I 
yield to your solicitations and I open the latch of 
memory. Where was I? 

Ah! it was about my law cases. Well, to tell 
the truth, my recollections of them are fortunately 








dim ; the one case crushed out the other; and I could 
cry off on that score alone. But there is the other 
also—the real disrelish of anything which would 
savour of an attempt to make a hero out of a person 
in drab. For which reason—there and thereabouts 
—all legal autobiographies ought to be burned. 

It is a case of compromise. So you will get no 
more from me than another story about the begin- 
ning of the advocate’s life. And perhaps, if time 
permit and memory serve, some sample of interest 
towards its close. 

e € @ 

Let me tell you the story of the Trial of the 
Lewis Deer Raiders. 

It is difficult to make anyone now realize the 
extraordinary acuteness of controversial feeling over 
the Highland land question forty years ago. Soci- 
ety, the population of Scotland at large, was divided 
by a deep, broad chasm. I had rather said, speaking 
in a special sense of the one and in a general sense 
of the other, society was on one side of the chasm; 
the population was on the other. The three out- 
standing problems were, the tragically unequal dis- 
tribution of land, the insecurity of the crofter or 
small cultivator in his holding, and the unfairness 
of his rent, this last producing a positively pitiable 
dead-weight of debt in the shape of arrears. 

The first—the inequality in the distribution of 
land—is a puzzle old as the centuries. I do not say 
it is insoluble, far from that; but it still remains, 
and it will probably remain until the whole shape 
and colour of government in this country undergo a 
fundamental change. 

But the second and third of these problems 
were within the reach of the statesmanship of the 
day, and so came the Crofters Act of 1886. Hardly 
had it been passed into law and the Commissioners 
appointed, when down came the Liberal Govern- 
ment, and a Unionist Government—strong, power- 
ful, determined, and with very different landlord 
and tenant views—reigned in its stead. 

But the visits and perambulations of the Crof- 
ters Commissioners, of course, however, went on, 
and with them there appeared to be, and in truth 
there was, the dawn of a new and better era. 

As I say, it is now difficult even to figure the 
strength of the opposition between the two views— 
of those who defended their passionate attachment 
to their homes, under the names of fixity of tenure 
and of fair rent, and those who defended the right 
of eviction and the duty of submission, under the 
names of freedom of contract and of law and order. 

Feeling was fanned into a flame by Mr. Cham- 
berlain. Mr. Chamberlain was never in his life 
afraid to be in advance of the band. He passed like 
a fiery cross on to Inverness. I remember yet the 
electrical effect of his citation from the Canadian 
Boat Song: 


From the dear shieling on the misty island 
Mountains divide us and a world of seas; 
But still our hearts are true, our hearts are Highland, 
And in our dreams we see the Hebrides. 


Tall are th mountains and those woods are grand; 


But we are « ; from our native land. 
There was no mistaking the application of the 
lines, and they pealed like a trumpet through the 
North. 


Of the Hebrides, Tiree, belonging to the Duke 
of Argyll, and Lewis, belonging to the Mathieson 
family, were among the worst areas of unrest. So 
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in the year 1887-8 the Crofters Commissioners were 
to visit Lewis to hear evidence and look about. And 
in a little schoolroom of Belallan, near Stornoway, 
a meeting was held for the worthy purpose of ar- 
ranging who should be the witnesses and of getting 
together a few pounds for the crofters’ case. 

At this meeting, however, arrangements, not so 
worthy and not so wise, were made for something 
more demonstrative and emphatic. The deer pre- 
serve—an immense and, of course, lonely forest— 
was to be invaded and some of the deer killed, with 
all sorts of claims mooted to more land, more land. 
In a fortnight afterwards, in the same month of 
November, 1887, the raid took place. 

The prime instigator was an able speaker and 
land reformer, the school master, Donald Macrae. 
If there was to be a case about it, the Government 
were right to hold him quite as responsible as the 
actual participants in the expedition. And so, sure 
enough, when six brawny and bewildered Islemen 
stood up in the dock of the Edinburgh High Court 
of Justiciary to answer the fateful question, “Are 
you guilty or not guilty ” the least brawny and least 
bewildered of them all, the schoolmaster Macrae, 
was first on the list. 

The authorities had lost no time; the trial was 
in January, 1888. As to the place, imagine if you 
can two places in the whole land of Scotland more 
dissevered in outlook, in habits of mind and life, 
in sympathy, than on the one hand the bare and 
rain-swept outpost in the Hebrides, and, on the 
other, Edinburgh and its Parliament House! If 
the avoiding of local prejudices was to be secured, 
it was secured ; and if there was even a risk of reach- 
ing an opposite camp of feeling, that was a bearable 
misfortune! 

As to the bench, a thing rarely, if ever, seen, 
occurred. To keep the ordinary jury right in point 
of law—there was really very little law in the case— 
three judges occupied the seat of justice instead of 
one. As to the bar, the situation was queer: ap- 
parently it was considered hardly respectable to 
defend such people—a forgery or a murder case was 
all very well—but such people! So the rumour 
went that the defence had been offered to and not 
accepted by ————; but I know nothing of that. 
The case came my way in the ordinary course; | 
defended the schoolmaster and another of the ac- 
cused, a worthy local merchant. Their names stood 
first on the list of prisoners and so I had to lead, 
owing to that circumstance. Another prisoner was 
defended by Strachan, a man of wide literary knowl- 
edge and of a real power of eloquence. Others de- 
fended others: quite an array! A kind of sub-con- 
sciousness that there was more in the struggle than 
the case gave the whole a spice of adventure. 

Now, with all these advantages of place, time, 
sympathy, prestige, in their favour, what went 
wrong with the Crown authorities? Simply, my 
dear, what goes wrong with such people so often: 
they overshot the mark. They charged the accused 
with nothing other and nothing less than “mobbing 
and rioting!” The loneliness of the spot, the total 
absence of any terror or alarm to anybody, except 
the deer or the hawk or the curlew, the fact that 
when the local sheriff heard of the incursion he went 
out and spoke a word of kindly counsel to the men, 
who thereupon all went off to their own homes—all 
this—I am saying what I believed then and (saving 
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their Eminences in some dong places) what I still 


think—all this made a charge of mobbing and riot- 
ing ridiculous. The advantage of it, however, from 
an administrative point of view, was this—that con- 


viction could be sen- 
tences, even of penal se 
land agitation for a generation. 

“But,” I said consultation 
“these men did wrong, though they 
bing and rioting, did they not?” 

Then I was answered by my 
trious and most thoughful man, 
Phail; and his answer is one for w 
alone has the entire credit: 


1 
followed by such swingeing 
rvitude, as might stamp out 
before the trial, 
were not mob- 


junior, an indus- 
now Sheriff Mc- 
hich he and he 


“They committed,” said he, “an offence against 
an Act of William IV (which he cited). They as 
sembled and trespassed, to the number of five or 


more, in pursuit of game. Penalty, £5 each.” 

“I see,” said I; and on that we ran the case 
Five pounds a head would not satisfy the prose 
cutor; he was out for penal servitude. 

There is really nothing more on the legal side to 
What was proved was pretty much what | 
Yet the prosecution was bitter, and 
horse. The Solicitor General 
rioting as 

the inter 


tell. 
have set down. 
always on the high 
demanded a verdict of mobbing and 
“absolutely necessary and imperative for 


ests of the State.” This, of course, let in the whole 
point of law and a good deal more. A five pound 
fine: not enough for the interests of the State: get 
up something, however grotesque, which would 


sense of the term, in 
prosecution: nothing 
however the bench 
it openly and with- 
defence, 


resound, in something 
more penal. 
but a_ political 
might disapprove, that we foug 
out reserve. All of us, counsel for the 
stood together 

Two things I should like to tell you about this 
trial; one, a literary reference, which I think af 
fected it in its course, and er, a statistical fact, 
which gives much cause for reflection on the action 
of Governments in all such cases 

On the first matter, as you may imagine, the 
nature of the charge—mobbing and rioting in a soli 
tude—naturally led me to observations on local his- 
! was! No 


every 
A Government 
persecution ; 


anoth 


tory and economy. What a picture it 
less than one hundred and fifty square miles in the 
one forest, under deer. The people lifted from the 


good island holdings to the wastes near the shore. 
and the whole island turned into 
vast solitude—for sport. Then I quoted, amid dead 
silence, Tennyson’s line on Pagan England: 


consolidated one 


ts of wilderness 


grew great tra 
beast was ever more and more, 


And so there 
Wherein the 
And man was less and less. 


There was an uproar in Court, in which I think 
I saw the jury joining with their feet—a tumult 
which the Court and ushers peremptorily sup 
pressed. The land lay safe. Each of the three 
judges charged the unfortunate jury. But the jury’s 
mind was clear: there was no “not proven” about 


it. All the six prisoners were found not guilty. 
They went outside amid acclamations, and the 
schoolmaster spoke with fire and passion wild 1 
exuberant things. 

The next thing is what I know that you and 


all shrewd persons like yourself would want to be at, 
namely this—was there any real and substantial 


in among such people 


thing in fact which can expla 
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émeute? You are neither hocussed nor 
overawed by forms of law, and you want to know 
what was at the back of it all. 

Well then, listen to this. The Commissioners 
went round. They made their independent investi- 


such an 





gation. They reported—I looked into the report 
the other day—that in the Lewis, the Mathieson 
estate, there were 772 holdings on a roll of 
£2,384, but that this rent was in excess of a fait 
rent by £755. But affairs were sadly worse than 
that. Suffering for years this excess, and bound t 
submit to it or leave their homes, these tenants had 
fallen into arrears: they were under a burden of this 


cle 
debt to the staggering amount of £14,845 Surely 
life under such circumstances was without help or 
hope; yet they nursed their misery and looked upon 
eviction as doom. \t one the Commission 
£10,216, and 


stroke 


ers cancelled arrears by no less than 


the mountain of debt was reduced to a manageable 
balance, which was paid. In all, rents were reduced 
by about 30 per cent and arrears cancelled by 70 


enormous reductions were made 


North and West. It was 


Similar 
spaces of the 


per cent. 


over great 


better so for all parties, even financially, for rents 
were no longer piled up: they were pai id. 
The new system did not fail. On the contrary, 


it was in its main features, of fair rent and fixity ot 
tenure for all small holders, extended by and by to 
the whole of the country. Remember that the Raid 
took place in the darkness before the dawn The 
protest of the Raid may have incoherent, 
violent, if you like, ridiculous; but men of all cla 
were startled by it into a consciousness that it 
a protest against a system which even in 
hands lent itself to oppression. 

The defence made this consciousness articulate, 
and all through the Highlands this fact—a big, 
fact—was received with boundless and lasting grati- 
tude. I did not realize this or any of these 1 
general things in the outspoken hammer and tongs 
bit of work that had to be done. But of thi S grati 
tude I will give you a curious instance 

More than thirty years after the trial, Alex 
ander was the gu est of his father-in-law, Lord Inch- 
cape, in Ross-shire. When fishing on one of the 
beautiful lochs, he was conscious that the boatman 
was watching him keenly. 

“Are you, sir,” said the ghillie, “begging yout 
pardon, are you, sir, related to Lord Shaw?” 

“T am his son,” Alexander. And then the 
boatman solemnly taking off his bonnet, 
words: 

“Sir, 


been 
sses 
was 


Por vd 


new 


nore 


said 
said these 
there is man in the Highlands 
your 


many a 
would die for father.” 

Please do not be flattering yourself 
had anything to do with your father himself, more 


than this—that, as I have said, he made, at a critical 


social juncture—he made articulate the conscious 
ness of undeserved misery. 
Yours very loving, 
S. of D 

Summer School for Women Justices 

“The University of Oxford . . . is always causing 
us a new surprise by the enthusiasm with which it wel- 
comes innovations. It is interesting to find the Uni- 
versity giving its benediction and lending one of its 


colleges to the Summer School for women Ju 
Sol. Journal, June 10 
























COMPLETE PROGRAM FOR ANNUAL MEETING 


Entire Pacific Region Interested in Approaching Event—Special Entertainment Features 
Planned—Suggestion as to Comfortable Weight of Clothes for Visitors—How 
to Purchase Tourist Tickets 


(Correspondence from San Francisco) 

S the time for the convention of the American 

Bar Association draws near interest in the ses- 

sions and in the men who are to attend them and 
speak is growing throughout the Pacific Coast and it 
is now quite evident that the convention is to be not 
solely a San Francisco-California affair but a Pacific 
Coast matter in which every lawyer “in the region of 
the Pacific” is interested. 

This has been evidenced upon more than one occa- 
sion. It was manifested to Prof. Maurice E. Harrison, 
Dean of Hastings College of the Law, who, as repre- 
sentative of the Executive Committee of Arrangements 
of the California Bar Association, visited the cities of 
the Pacific Northwest for the purpose of stimulating 
interest in membership in the American Bar Associa- 
tion and of creating a desire among lawyers to attend 
the convention. 

Prof. Harrison carried his message to the lawyers 
of Portland, Oregon, and of Seattle, Tacoma and Bel- 
lingham, Washington, as well as to the members of the 
bar of Vancouver and Victoria, British Columbia, 
where he spoke with Sir James Aikins, President of 
the Canadian Bar Association, at an informal interna- 
tional gathering of lawyers. 

As a result of these meetings great interest in the 
convention has been created and promises of a large 
attendance have been obtained. Washington promises 
to send 150 lawyers and Oregon expects to have over 
100 members of its bar in attendance. A substantial 
increase in the membership of the Association is as- 
sured in those States. 

Vancouver and Victoria Interested 

The lawyers of Vancouver and Victoria expressed 
great interest in the meeting of the American Bar 
\ssociation of which they had not heard before Prof. 
Harrison’s visit, and it is certain that there will be 
some representation from that portion of the Dominion 
of Canada at the San Francisco meeting. 

\t a meeting held at Los Angeles on Thursday 
evening, June 22, addressed by Prof. Harrison, and 
Mr. Justice Charles A. Shurtleff, of the Supreme 
Court of California, great enthusiasm was manifested 
and the lawyers pledged a large delegation to the 
American Bar Association and to the sessions of the 
California Bar Association which meets in San Fran- 
cisco on the Monday and Tuesday preceding the con- 
vening of the American Bar Association. 

The Los Angeles Bar Association proposes to 
establish headquarters for the lawyers from the south- 
ern part of the state where true Southern California 
hospitality will be dispensed and lawyers from the east 
will be welcomed. There is considerable of local pride 
in this action of the Los Angeles lawyers and in their 
attendance at the convention for Mr. Chief Justice 
Lucien Shaw of the Supreme Court of California was 
elevated to his high position from the bench of the 
Superior Court of Los Angeles County, and Mr. 
Bradner W. Lee of that city is Vice-President of the 
Association for California. 

The lawyers of the other sections of California are 
not a bit behind their brethren of Los Angeles in their 





interest in the coming convention. Meetings held in 
various cities by the Committee for the purpose of 
stimulating interest in the convention and increasing 
the membership of the Association have been largely 
attended and have been productive of excellent re- 
sults in the matter of new members and of pledges of 
attendance. 


Attendance to Be Large 


It is apparent at this writing that the attendance 
at San Francisco from eastern points will be very large. 
Already the hotels report an unusually large reserva- 
tion of accommodations and the indications are that 
the attendance will reach two thousand. 

Entertainment features are taking shape under the 
direction of the Committee headed by Mr. Frank H. 
Deering, of the San Francisco bar. The President's 
reception, which was omitted last year because of the 
death of President Blount, will be a feature of this 
year’s meeting. It will be held in the palatial Fair- 
mont Hotel and will be a splendid social function. An 
automobile ride over San Francisco’s wonderful thirty- 
five mile system of scenic boulevards will be a feature 
of Friday afternoon, and of course the annual dinner 
in the Palm Court of the historic Palace Hotel will 
crown the meeting on Friday evening. Saturday will 
be given over to entertainment ar beyond stating that 
the affair will be out ef doors the Committee refuses 
to divulge its character, beyond stating that it will be 
unique in the annals of the American Bar Association. 

Much interest is being manifested in the meeting 
of the National Conference of Commissioners on Uni- 
form State Laws, which convenes at the classic Hotel 
St. Francis, on Wednesday, August 2, remaining in 
session until the 8th. Entertainment is being planned 
for the Commissioners and Governor William D. 
Stephens has promised to deliver the address of wel- 
come to that body. The importance of the work of 
the Conference is fully recognized here and everything 
possible will be done to make the labors of the Com- 
missioners easy and their stay here pleasant and to be 
remembered. 


A Hint on What to Wear 


There is one thing that the delegates and other 
visitors should bear in mind in coming to San Fran- 
cisco, and that is that overcoats are necessary for the 
men in the evening and that the women folks will be 
more comfortable if they bring heavy wraps as the 
evenings, though pleasant, are generally cool, even in 
August. For the women, sport clothes are quite the 
proper thing for daytime wear, with heavier dresses 
for evening if going out. 

The eyes of the country are on what Secretary of 
State Hughes so aptly termed “the region of the 
Pacific,” and it is apparent that the east has made up 
its mind to come to the west at this time. This is vaca- 
tion and no lawyer who contemplates a vacation can 
find a more entrancing place in which to spend it than 
California. nor use his time to better advantage than 
in attending the sessions of the American Bar Associa- 
tion in August. 








Meetings 
All meetings of the Association will be held 
the Auditorium of the Native Sons Building (entrance 
430 Mason St., between Post and Geary Sts.), except 
the Wednesday evening which will be held in 

the Ballroom of the Fairmont Hotel 

The Executive Committee will meet on Tuesday, 
August 8, at 2:30 P. M., in the Tapestry Room (second 
floor), Palace Hotel. 

The General Council will meet daily at 9 a. m. in 
the Concert Room (main floor), Palace Hotel. The 
first session will be held on Wednesday, August 9, at 
9 a. m. 

The California State Bar Assocaition is holding its 
meeting this year at the same time and place as the 
American Bar Association, and a joint session of the 
two Associations has been arranged for Wednesday, 
August 8, at 2:30 P. M. 


Registration 

The offices of the Secretary and Treasurer will be 
located in the Palace Hotel, Rooms A and B (main 
floor), and will open for registration of members and 
delegates and for the sale of dinner tickets, on Mon- 
day morning, August 7, at 10 o'clock. 

The system of registration cards will be continued. 
The cards may be obtained at the Secretary’s office. 
All blanks should be filled, the cards signed legibly 
(preferably in block letters) and returned promptly 
to the Secretary’s office. 

A printed list of members and delegates in at- 
tendance at the meeting will be prepared from the 
registration cards. The names of those members only 
whose cards are received before 8 o’clock on Tuesday 
evening, August 8, will appear in the first edition, 
which issues at 9:00 A. M. Wednesday. The second 
and third editions will issue at 9:00 A. M. on Thursday 
and Friday, respectively. 


Business Program of the Association 
August 9, at 10 o’clock 
A. Severance, of 


session, 


Wednesday Morning 
President Cordenio 
will preside. 
Address of Welcome by William D 
Governor of California. 
Announcements. 
Report of the Secretary. 
Report of the Treasurer. 
Report of the Executive Committee. 
Nomination and Election of Members. 
Address by Cordenio A. Severance, President. 
State delegations will meet rs the Auditorium of 
the Native Sons Building at the close of this session to 
nominate members of the General Council, and to select 
nominees for Vice-President and Local Council for 
each State. If a delegation desires to hold its meeting 
in one of the small rooms in the building, notice should 
be given to the Secretary prior to this session in order 
that due announcement may be made. 
12:45 P. M. Luncheon at St. Francis Hotel to 
members and delegates as guests of California Bar. 
Wednesday Afternoon, August 9, 2:30 o’clock 
This will be a joint session of the American Bar 
Association and the California Bar Association 
Jefferson P. Chandler, President of the California 
State Bar Association, will preside. 
Address: “Kansas Industrial Court,” by 
Allen, f Kansas. 


Minnesota 


Stephens 


Henry 
Governor of 
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Address: “Development of Water Law in the 
West,” by Lucien Shaw, Chief Justice of California. 
Wednesday Evening, August 9, at 8 o'clock 
( This — will be held at the Fairmont Hotel.) 
Address: ‘ Rt. Hon. Lord Shaw of Dunferm- 
line, eco A ‘the Bar of Great Britain. 
Address by M. Henry Aubepin of Paris, 
resenting the Bar of France. 
Election of the General Council. 
1:30 P. M., President’s Reception at Fa 
Hotel. 
Thursday Morning, August 10, at 10 o’clock 
Address by Chief Justice 
l‘ederal Procedure. 
Report of Committee on Promotion of American 
Ideals by Martin J. Wade, of Iowa, chairman. 
Discussion. 
Thursday Afternoon, August 10, at 2 
Reports of Sections and Committees. 
of chairmen are given below. 


rep- 


irmont 


Taft on Reforms in 


o’clock 
The names 


The consideration of the Reports will begin 

promply at 2:00 o'clock, 
SECTIONS. 
P.M, 
2:00 Criminal Law. Edwin M. Abbott. 
2:05 Comparative Law. Robert P. Shick. 
2:10 Judicial Section. John P. Briscoe. 
2:20 Legal Education. Elihu Root. 
2:30 Patent, Trade-Mark and Copyright Law. A. C. 
Paul. 

2:40 Public Utility Law. Charles R. Brock. 
? 


50 National Conference of Commissioners on Uni- 


form State Laws. Henry Stockbridge 


3:00 Conference of, Bar Association Delegates. Clar- 

ence N. Goodwin. 
COMMITTEES. 

P. M. 

3:10 Professional Ethics and Grievances. Thomas 
Francis Howe. 

3:20 Commerce, Trade and Commercial Law. W. 
H. H. Piatt. 

3:40 International Law. James Brown Scott 

3:50 Insurance Law. Arthur I. Vorys. 

4:00 Publicity. Mitchell D. Follansbee. 

4:10 Memorials. W. Thomas Kemp. 

4:15 Jurisprudence and Law Reform. Everett P 


Wheeler. 
(00 Adjournment. 
Thursday Evening, 


rst 


August 10, at 8 o’clock 


Address: “The Limitations of the Law,” by 
Calvin Coolidge, Vice-President of the United 


States. 
Report of 
W. B. Swaney, of 
Discussion. 
Friday Morning, August 11, 
Address: 
Students,” by 
Reports of Committees. 
are given below. 


Committee on Law Enforcement. 


Tennessee, Chairman. 


at 10 o’clock 
“Preliminary Education for Law 

Nicholas Murray Butler. 

The names of Chairmen 


A.M: 

10:30 Admiralty and Maritime Law. Robert M. 
Hughes. 

10:40 Noteworthy Changes in Statute Law. Wil 
liam Marshall Bullitt. 

10:50 Uniform Judicial Procedure. Thomas Wall 


Shelton. 
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11:00 Membership. Frederick E. Wadhams. 
11:10 Change of Date of Presidential Inaugura- 
tion. Wm. L. Putnam. 
11:20 Classification and Restatement. of Law. 
James D. Andrews. 
1:40 Legal Aid Work. Reginald Heber Smith. 
11:55 Aviation. William T. MacCracken Jr. 
2:15 Internal Revenue Law and Its Means of 
Collection. Charles Henry Butler. 
12:30 Nomination and Election of Officers. 
Miscellaneous Business. 
Adjournment sine die. 
Friday Afternoon, August 11, at 2 o’clock 
Motor trip about San Francisco and vicinity, as 
guests of California Bar. 
Friday Evening, August 11 
President C. A. Severance will preside at the 
Dinner. 
Annual Dinner at 7 P. M., Palm Court, Palace 
Hotel. 
Dinner to Ladies at 7 P. M., Ballroom, Palace 
Hotel. 
. Saturday, August 12 
All day Excursion as guests of California Bar. 
Details to be later announced. 


Reception Committee 


Gurney E. Newlin, chairman............ California 
ee errr er weeeeeeeeee Alabama 
Ralph E. Robertson. .............cceecevseed Alaska 
ge ee ee eee eee rr ee Arizona 
ee ee Pere Arkansas 
ee Ae ee ee China 
Cienes Ie: MOON. cans osckveediapesaaken Colorado 
FReeNEL, COE £2.6.vis Po ste s Seen Connecticut 
ee ee ene Delaware 
James Hagerman, Jr. ........ District of Columbia 
ees We SM, coc cndéakwnaneeeeeenee Florida 
Peter W. Meldrim................+++.++--GGOngia 
eee. PPO oo os ead ences re eeaenn Hawail 
James Ti. “Ailghic. . 2... sccdpecccciscctameas Idaho 
Or, Ty POO, pics co éne oictaseucens aweeeee Illinois 
ees We . DONO, . oc kc an can noe cep enebe Indiana 
Jesse Se NE os dé ev atiwheboesechaaeee lowa 
Ceener 7, LON séccncsekcactccmeeleeue Kansas 









William Marshall Bullitt............... Kentucky 
De GR EE kre Kncatscsccederedent Louisiana 
ee go rere Maine 
ee Pee ee Maryland 
John Lowell .............é....... Massachusetts 
PE MEE. 5 dh Kd hcks 4 vs 3s Relat Cae Michigan 
Brucé W. Sanborn i sees eee Minnesota 
SS Pee Tee ot is 
Saamiiel We. Peeeey Bes a sccsccsccscvieve Missouri 
Fe ee eee Te ll 
Bhs -Sie SOMOS wowlheutendstesctssnceee Nebraska 
Joseph Madden ..................New Hampshire 
SEM - Ee, ON 55 4s Ube oak aes dekune Nevada 
John R. Hardin ...... apie Toate att New Jersey 
oe Fee eee New Mexico 
Charles B. Alexander..................New York 
Robert L. Smith .................North Carolina 
SHORE Bh, TRG ins cain 6s bicee C¥ee een North Dakota 
ic es CNN >. os vs nap ooe¥aice daghaswkd Ohio 
POE “WOOD 6 ab 50044 cknneded duepeunes Oklahoma 
POGUES Ths WUMN o vie bes ocd cneehisisveabete Oregon 
Walter George Smith ............... Pennsylvania 
George A. Malcolm ............ Philippine Islands 
Aone Gi. We ve 6 obo 5 evict ctaaneuns Porto Rico 
Thomas A, Jometees..i...cecvcicvvses Rhode Island * 
LC ey OS RR eee South Carolina 
John H. Voorhees ..................South Dakota 
i ef er Tennessee 
i res pee Texas 
C. BR: FROOTE oh das Nicks sasvawes ee Utah 
Goons Bi: TOR os is éccevccvenccddobees Vermont 
Roene Gi. GOO occa vctecacvessncnabe Virginia 
Maurice MGREIUR 2. os csvcdccccvses Washington 
Chasten DERE ED 6 osc vs oh 4 ves codes West Virginia 
inoutee Th, Tee x6 use ieessax<deeae Wisconsin 
Willcom C. Bameene nc ccccsecsscvesss Wyoming 


Mr. Andrew Y. Wood, 215 Holbrook Bldg., San 
Francisco, has charge of reservations for members 
and delegates. In writing to Mr. Wood, please 
state preference of hotel, time of arrival, period for 
which the rooms are desired, and how many persons 
will occupy each room. Members may make reser- 
vations directly with hotel if they so desire. A list 
of hotels and prices is printed in the May issue of 
the JouRNAL, page 277, and the June issue, page 383. 


Programs of Subsidiary and Allied Bodies 


Conference of Bar Association 
Delegates 


The conference will meet on Tuesday, August 
8th. There will be three sessions on that date, at 
10 A. M., 2 P. M. antl 8:30 P. M., respectively. 

The sessions will be held in the Auditorium of the 
Native Sons Building (entrance 430 Mason Street, 
d Geary Streets). 

First Session 

10 A. M. Reports of Committees. 

Roll Call of States. 

It is hoped that Mr. Elihu Root will make the 
opening address, as usual. 

12:30 P. M. Luncheon (open to all members of 
Sar Associations ). 

Second Session 

2P.M. Topic: “A More Effective Co-operation 

on the Part « 


between Post an 


f the Bar Associations of the Country.” 





Cordenio A. Severance, President of the American 
Bar Association, will lead the discussion. 

At this session the privilege of the floor is ex- 
tended to the members of the General Council of the 
American Bar Association. 


Third Session 


8:30 P. M. Informal address by Chief Justice 
Taft. Subject to be announced. 

(Delegates will please register at Headquarters on 
the blue cards provided for that purpose.) 


Comparative Law Bureau 


The session will be held in Sacramento Hall 
(fourth floor), Native Sons Building, Wednesday 
afternoon, August 9 at 2:30 o'clock. It will be open 
to the public. The Council will meet at 2 P. M. same 
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day in Sacramento Hall (fourth floor), Native Sons 
Building. 

Robert P. Shick, Secretary of the Section, will 
preside. 

The order of business will be as follows: 

Statement of the Chairman as to Organization of 

the Section. 

Treasurer’s Report. 

Election of Officers and Council. 

New Business. 


Judicial Section 


The Judicial Section of the American Bar Associ- 
ation will hold two sessions, both on Tuesday 
August 8th, in the Jtalian Ball Room (second floor), 
St. Francis Hotel. 

The First Session will be held at 2:30 P. M. 
Judge John P. Briscoe, of Maryland, Chairman of 
the Section, will preside. 

A paper will be read at this session by Hon. Curtis 
D. Wilbur, Associate Justice, of the Supreme Court 
of California. It is expected that one other address, 
to be hereafter announced, will be delivered at this 
meeting. Routine business will be transacted. 

At 7 P. M., Tuesday, August 8th, the Annual 
Dinner of the Judicial Section will be given in the 
Italian Ball Room, St. Francis Hotel. 

Hon. William Howard Taft, Chief Justice of the 
United States, will speak informally at the dinner of 
the Judicial Section. 

(Tickets for the Annual Dinner may be obtained 
at the office of the Secretary of the Association, 
Rooms A and B, Main Floor, Palace Hotel.) 


Section of Patent, Trade-Mark and 
Copyright Law 


The session will be held in Mt. Diablo Hall 
(seventh floor), Native Sons Buiiding, on Wednesday, 
August 9th, 2 P. M. 

A. C. Paul, of Minnesota, Chairman of the Sec- 
tion will preside. 

Address, A. C. Paul, Chairman. 

Report of Committee on Revision of United 
States Trademark Statutes, Edward S. Rogers, of 
Illinois, Chairman. 

Discussion. 


Section of Legal Education 


The Section will hold its session in the Colonial 
Ballroom (second floor), St. Francis Hotel, on Tues- 
‘lay, August 8th, 2:30 P. M. 

Annual address of Chairman. 

Report of Secretary. 

Report of Council. 

Report of Treasurer. 

Topic for discussion: “Information Which the 
Records Kept by Bar Examiners Should Contain. Is 
a Uniform System Desirable and if so, What Steps 
Should Be Taken to That End?” 

Election of officers. 





Section of Public Utility Law 


The fifth annual meeting of the Section will be 
held in Monterey Hall (sixth floor), Native Sons 





Building, on Monday and Tuesday, August 7th 
and 8th. 

There will be three sessions of the Section: Mon- 
day, August 7th, at 2 P. M., and Tuesday, August 
8th, at 10 A. M. and 8 P. M. 

Charles R. Brock, Chairman of the Section, will 
preside. 


Monday, August 7, 2 P. M. 


Address of Charles R. Brock, of Colorado, Chair- 
man. 
Report of Secretary. 

Appointment of Committees. 
Address, Edwin O. Edgerton, of California, 
“Public Utility Law.” 

Discussion. 

Questions to be submitted by members of the 
Section upon which discussion is desired. 

Miscellaneous business. 


Tuesday, August 8th, 10 A. M. 


Address, Nathaniel T. Guernsey, of New York, 
“Rate-Making Powers Under Commission Laws.” 

Questions and Discussion. 

Discussion of subjects submitted at Monday after- 
noon session. 

Reports of Committees. 

Election of Officers. 

Miscellaneous business. 


Tuesday, August 8th, 8 P. M. 


Address, Hugh Gordon, of California, “Preser- 
vation of Balance Between Federal and State Powers 
of Public Utility Regulation.” 

Address, Franklin T. Griffith, of Oregon, “The 
Rights of the Utility in Public Regulation.” 

Discussion. 

Continuation of discussion of subjects submitted 
at Monday afternoon session. 

Miscellaneous business. 

Adjournment. 


Section of Criminal Law 


The second annual meeting of the Section will be 
held in Yosemite Hall (fourth floor), Native Sons 
Building, on Tuesday, August 8th. There will be two 
sessions of the Section: 2:30 P. M. and 8:30 P. M. 


Afternoon Session, 2:30 P. M. 


Address of welcome, Hon. U. S. Webb, Attorney 
General, California. 

President’s address, Hon. Floyd E. Thompson, 
delivered by W. O. Hart, New Orleans. 

General discussion, “Indeterminate Sentences,’ 
Prof. Kidd, University of California, and others. 

Report of Secretary-Treasurer, Edwin M. Abbott, 
Philadelphia, Pa. ; 

Election of officers, unfinished business, new busi- 
ness. 

Evening Session, 8:30 P. M. 


Address, “The Sphygmomanometer in Crime,” Dr. 
John Larsen, Berkeley, California. 
Discussion. 
Address, “The Policeman,” Hon. August Vollmer, 
Chief of Police, Berkeley, California. 
Discussion. 
(Continued on page 437) 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





National Child Labor Law Regulative and Not Valid Exercise of Taxing Power—Decision on 
Future Trading Act—Carriers and Qualified Liquor Consignees Under State Law— 
State’s Own Method of Controlling Distribution of Intoxicants Sustained—-Pro- 
hibition and Due Process—Transfer of Liquors from Foreign Port to 
Another Foreign Port Through United States Illegal—Suability 

of Labor Unions 





By Epcar Bronson TOLMAN 


Child Labor Tax Law 
The Child Labor Tax Law is a regulative measure and 
cannot be sustained as a proper exercise of the taxing 
power. 


Bailey v. The Drexel Furniture Co., No. 657, 
Adv. Ops. 522. 

Perhaps no decision ever handed down by the 
Supreme Court has been more widely misunderstood 
than that delivered under the above title. It is to be 
hoped that the facts of the case will be clear to at least 
the lawyers of this country. The important section of 
the act is as follows: 

That every person (other than a bona fide boys’ or 
girls’ canning club recognized by the Agricultural Depart- 
ment of a State and of the United States) operating (a) 
any mine or quarry situated in the United States in 
which children under the age of sixteen years have been 
employed or permitted to work during any portion of the 
taxable year; or (b) any mill, cannery, workshop, factory, 
or manufacturing establishment situated in the United 
States in which children under the age of fourteen years 
have been employed or permitted to work, or children 
between the ages of fourteen and sixteen have been em- 
ployed or permitted to work more than eight hours in any 
day or more than six days in any week, or after the hour 
of seven o'clock post meridian, or before the hour of six 
o'clock ante meridian, during any portion of the taxable 
year, shall pay for each taxable year, in addition to all 
other taxes imposed by law, an excise tax equivalent to 10 
per centum of the entire net profits received or accrued for 
such year from the sale or disposition of the product of 
such mine, quarry, mill, cannery, workshop, factory or 
manufacturing establishment.” 

Other sections excuse the payment of the tax if 
the employer is ignorant of the true age of the child, 
and another gives authority to the Collector of Interna! 
Revenue and to the Secretary of Labor to inspect in- 
dustrial establishments. 

The Drexel Furniture Company, arguing that the 
act was an attempt to exercise an exclusively state func- 
tion, and was hence invalid, sued to recover a tax paid 
under protest, and obtained a judgment in the District 
Court for the Western District of North Carolina. 
Taking the position that the act provided for a mere 
excise tax, the Collector of Internal Revenue took the 
case by writ of error to the Supreme Court, where the 
judgment was affirmed. 

The Cuter Justice delivered the opinion of the 
Court. After stating the facts, he said: 

We must construe the law and interpret the intent 
and meaning of Congress from the language of the act. 
The words are to be given their ordinary meaning unless 
the context shows that they are differently used. Does 
this law impose a tax with only that incidental restraint 
and regulation which a tax must inevitably involve? Or 
does it regulate by the use of the so-called tax as a 
penalty? If a tax, it is clearly an excise. If it were an 
excise on a commodity or other thing of value we might 
not be permitted, under previous decisions of this Court, to 
infer solely from its heavy burden that the act intends a 
prohibition instead of a tax. But this act is more. It 
Provides a heavy exaction for a departure from a detailed 
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and specified course of conduct in business. That course 
of business is that employers shall employ in mines and 
quarries, children of an age greater than sixteen years; 
in mills and factories, children of an age greater than 
fourteen years, and shall prevent children of less than 
sixteen years in mills and factories from working more 
than eight hours a day or six days in the week. If an em- 
ployer departs from this prescribed course of business, he 
is to pay to the government one-tenth of his entire net 
income in the business for a full year. The amount is 
not to be proportioned in any degree to the extent or 
frequency of the departures, but is to be paid by the em- 
ployer in full measure whether he employs five hundred 
children for a year, or employs only one for a day. More- 
over, if he does not know the child is within the named 
age limit, he is not to pay; that is to say, it is only where 
he knowingly departs from the prescribed course that 
payment is to be exacted. Scienters are associated with 
penalties, not with taxes. 


Referring to the provisions authorizing inspec- 
tion by the taxing authorities and the Secretary of 
Labor, he continued : 


In the light of these features of the act, a court must 
be blind not to see that the so-called tax is imposed to 
stop the employment of children within the age limits pre- 
scribed. Its prohibitory and regulatory effect and pur- 
pose are palpable. All others can see and understand this. 
How can we properly shut our minds to it? . . . 

Out of a proper respect for the acts of a coordinate 
branch of the Government, this Court has gone far to sus- 
tain taxing acts as such, even though there has been 
ground for suspecting from the weight of the tax, it was 
intended to destroy its subject. But in the act before us, 
the presumption of validity can not prevail, because the 
proof of the contrary is Sound on the very face of its 
provisions. Grant the validity of this law, and all that 
Congress would need to do hereafter, in seeking to take 
over to its control any one of the great number of subjects 
of public interest, jurisdiction of which the States have 
never parted with, and which are reserved to them by the 
Tenth Amendment, would be to enact a detailed measuré 
of complete regulation of the subject and enforce it by a 
so-called tax upon departures from it. To give such magic 
to the word “tax” would be to break down all constitu- 
tional limitations of the powers of Congress and com- 
pletely wipe out the sovereignty of the States. 


Quoting from Hammer v. Dagenhart, 247 U. S. 
251, in which the first Child Labor Law was held un- 
constitutional, the learned Chief Justice said: 


The analogy of the Dagenhart case is clear. The con- 
gressional power over interstate commerce is, within its 
proper scope, just as complete and unlimited as the con- 
gressional power to tax, and the legislative motive in its 
exercise is just as free from judicial suspicion and in- 
quiry. Yet when Congress threatened to stop interstate 
commerce in ordinary and necessary. commodities, unob- 
jectionable as subjects of transportation, and to deny the 
same to the people of a State in order to coerce them into 
compliance with Congress’s regulation of state concerns, 
the Court said this was not in fact regulation of interstate 
commerce, but rather that of state concerns and was 
invalid. So here the so-called tax is a penalty to coerce 
people of a State to act as Congress wishes them to act 
in respect of a matter completely the business of the 
state government under the Federal Constitution. 


He then declared that the case presented the need 








410 





AMERICAN Bar ASSOCIATION JOURNAL 





for applying the famous principle laid down in McCul- 
lough v. Maryland, 4 Wheat. 316, 423: 

“Should Congress, in the execution of its powers, 
adopt measures which are prohibited by the Constitution, 
or should Congress, under the pretext of executing its 
powers, pass laws for the accomplishment of objects not 
entrusted to the government, it would become the painful 
duty of this tribunal, should a case requiring such a de- 
cision come before it, to say that such an act was not the 
law of the land.” 

Veazie Bank v. Fenno, 8 Wall. 533, McCray v. 
The United States, 195 U. S. 27, Flint v. Stone Tracy 
Co., 220 U. S. 107, and United States v. Doremus, 249 
U. S. 86, in all of which various acts were sustained as 
proper exercises of the taxing power, were distin- 
guished. 4 

Mr. Justice Clarke dissented but wrote no opinion. 

The case was argued by Solicitor General Beck 
for the taxing authorities and by Mr. William P. 
Bynum for the Drexel Furniture Company. 


In The Atherton Mills v. Johnston, No. 16, Adv. 
Ops. 520, a boy under the prescribed age and his father 
brought a bill against the corporation employing the 
son, alleging that as a consequence of the Child Labor 
Tax Law the defendant was about to discharge the 
‘son and thus deprive the complainants of the son’s 
earnings. Arguing that the act was invalid, complain- 
ants asked that defendant be enjoined from discharging 
the son. Defendant admitted all material allegations 
of the bill except the invalidity of the act. The Dis- 
trict Court for the Western District of North Carolina 
granted an injunction. Upon appeal to the Supreme 
Court the decree was reversed. But the question of 
the constitutionality of the act was not even discussed. 
After suggesting other objections to the success of the 
bill, the Chief Justice said: 

The lapse of time since the case was heard and de- 
cided in the District Court has brought the minor, whose 
employment was the subject matter of the suit, to an age 
which is not within the ages affected by the act. The act, 
even if valid, can not affect him further. The case for 
an injunction has, therefore, become moot and we can not 


consider it. ‘ 
The case was argued by Assistant Attorney Gen- 


eral Frierson, Solicitor General King and Solicitor 
General Beck for the United States as amici curiae, 
and by Messrs. William M. Hendren and William P. 
Bynum for the boy and his father. 


Future Trading Act 

Section 4 and related sections of the Future Trading 
Act cannot be sustained as constitutional either as an 
exercise of the taxing power or under the commerce clause. 

Hill v. Wallace, No. 616, Adv. Ops. 527. 

Eight members of the Chicago Board of Trade 
filed a bill in the District Court of the United States 
for the Northern District of Illinois, attacking the 
validity of the Future Trading Act of August 24, 1921. 
Section 4 of this act imposes a tax of 20 cents a bushel 
on all contracts. for the sale of grain for future de- 
livery, but excepts from its application sales made by 
the owner or by an association of owners of the grain, 
and sales on Boards of Trade designated as contract 
markets by the Secretary of Agriculture. Such desig- 
nation, it is provided in section 5, may be made only 
when the Board has complied with certain conditions 
as to its regulation and administration. Section 6 
establishes a commission of three cabinet members to 
designate a qualified Board as a contract market, and 
to revoke such designation, and empowers the Secre- 
tary of Agriculture to initiate steps to deprive a per- 










son manipulating the price of grain of the privilege of 
trading in a contract market. Section 7 provides for 
methods of collecting the tax and section 10 imposes 
a penalty for failure to keep a record of any contract of 
sale. : 

The bill set out that the directors of the Chicago 
Board of Trade, for fear of antagonizing the officials 
in charge of construing and enforcing the act, had re- 
fused to institute a suit to test its validity. It was 
alleged that injury would result to the petitioners 
should the directors, thus coerced, admit to member- 
ship representatives of the cooperative associations of 
producers. The history and nature of the Chicago 
Board of Trade was set out at some length. It was 
charged that the act violated the due process clause, 
that it attempted to regulate intrastate commerce, and 
that it violated the Tenth Amendment. The bill asked 
injunctive relief against the Secretary of Agriculture, 
the Commissioner of Internal Revenue, the officers of 
the Board of Trade, and others. The District Court 
dismissed the bill for want of equity. Upon appeal to 
the Supreme Court, it was found that certain sections 
of the act were invalid, and accordingly the decree 
was reversed and the cause remanded. 

The Chief Justice delivered the opinion of the 
Court. After reviewing the facts he disposed of the 
objection that the bill, assuming the act to be invalid, 
did not state sufficient equitable grounds to justify 
relief : 

_ , The bill shows that the act, if enforced, will seriously 
injure the value of the Board of Trade to its members, 
and the pecuniary value of their memberships. If the law 
be unconstitutional, then it was the duty of the Board of 
Directors to bring an action to resist its enforcement. .. . 
(Quoting from Dodge v. Woolsey, 18 Howard 331.) 

The averments of the bill are that the Board of Di- 
rectors refused the request to bring the suit because they 
feared to antagonize the public officials whose duty it was 
to construe and enforce the act, and not because they 
thought the act was constitutional. 

To the argument that the suit violated section 3224 

R. S. in so far as it sought relief against the District 
Attorney and the Collector of Internal Revenue, he 
said: 

_In the case before us, a sale of grain for future 
delivery without paying the tax will subject one to heavy 
criminal penalties. To pay the heavy tax on each of many 
daily transactions which occur in the ordinary business of 
a member of the exchange, and then sue to recover it 
back would necessitate a multiplicity of suits and, indeed, 
would be impracticable. For the Board of Trade to refuse 
to apply for designation as a contract market in order to 
test the validity of the act would stop its 1600 members in 
a branch of their business most important to themselves 
and to the country. We think these exceptional and 
extraordinary circumstances with respect to the operation 
of this act make section 3224 inapplicable. 

On the main question the learned Chief Justice 
expressed himself as follows: 

It is impossible to escape the conviction, from a full 
reading of this law, that it was enacted for the purpose 
of regulating the conduct of business of boards of trade 
through supervision of the Secretary of Agriculture and 
the use-of an administrative tribunal consisting of that 
Secretary, the Secretary of Commerce, and the Attorney 
General. Indeed, the title of the act recites that one of its 
purposes is the regulation of boards of trade. . - . The 
tax upon contracts for sales for future delivery under the 
revenue act is only 2 cents upon $100 of value, whereas 
this tax varies a¢cording to the price and character of 
the grain from 15 per cent of its value to 50 per cent. . . - 
The act is in essence and on its face a complete regulation 
of boards of trade, with a penalty of 20 cents a bushel on 

all “futures” to coerce boards of trade and their members 
into compliance. When this purpose is declared in the title 
to the bill, and is so clear from the effect of the hg 
of the bill itself, it leaves no ground upon which the 
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provisions we have been considering can be sustained as a 
valid exercise of the taxing power. The elaborate machin- 
ery for hearings by the Secretary of Agriculture and by 
the Commission of violations of these regulations with the 
withdrawal by the Comission of the designation of the 
Board as a contract market and of complaints against 
persons who violate the act or such regulations and the 
imposition upon them of the penalty of requiring all 
boards of trade to refuse to permit them the usual 
privileges, only confirm this view. : 

He then quoted from Bailey v. The Drexel Furni- 
ture Company, just decided, in which the Child Labor 
Tax Law was declared invalid, to the effect that to 
permit Congress to regulate any subject of public in- 
terest under cover of a tax would be to wipe out the 
sovereignty of the States. i 

To the contention that the regulations in question 
could be sustained under the commerce clause he said 
in part: F 

The words “interstate commerce” are not to be found 
in any part of the act from the title to the closing section. 
The transactions upon which the tax is to be imposed, the 
bill avers, are sales made between members of the Board 
of Trade in the City of Chicago for future delivery of 
grain, which will be settled by the process of offsetting pur- 
chases or by a delivery of warehouse receipts of grain 
stored in Chicago. Looked at in this aspect and without 
any limitation of the application of the tax to interstate 
commerce, or to that which the Congress may deem from 
evidence before it to be an obstruction to interstate com- 
merce, we de not find it possible to sustain the validity of 
the regulations as they are set forth in this act. 

In spite of Section 11, which provides that the 
invalidity of a part of the act shall not affect the 
validity of the remainder, it was held that other sec- 
tions containing regulations affected by the “so-called 
tax” were also unenforceable. The learned Chief Jus- 
tice said: 

Section 11 did not intend the court to dissect an un- 
constitutional measure and reframe a valid one out of it 
by inserting limitations it does not contain. 

Section 9, authorizing investigations by the Secre- 
tary of Agriculture, and section 3, imposing an excise 
tax upon “puts and calls,” were sustained. ‘a 

Mr. Justice Brandeis wrote a concurring opinion, 
in which he declared his agreement with the conclusion 
of the Court that the act was unconstitutional, but 
expressed a doubt as to whether the plaintiffs were in 
a position to require the court to pass up the con- 
stitutionality of the act. He felt that the question of 
the wisdom of instituting a suit to test the act lay 
within the discretion of the directors of the Board of 
Trade: 

For aught that appears most of the members of the 
exchange, as well as its directors and managing officers 
may be of opinion that they will be benefited by the en- 
forcement of the act. Nothing is better settled than that 
an individual may acquiesce in or waive an admitted in- 
fringement of a constitutional right; and I am not aware 
of any rule of law which requires a corporation, upon 
request of a minority stockholder, to play the knight- 
errant and tilt at every statute affecting it, which he 
believes to be invalid. ‘ 

The case was argued by Mr. Henry S. Robbins for 
the members of the Board of Trade and by Solicitor 
General Beck for the federal authorities. 


Practice—(a) Bill of Exceptions 
After the term has expired the parties cannot by con- 
sent give the court jurisdiction to sign a bill of exceptions. 
Exporters of Manufacturers’ Products, Inc. v. 
Butterworth-Judson Co., No. 390, Adv. Ops. p. 392. 
_. The Butterworth-Judson Company obtained a 
iidgment in the District Court for the Southern Dis- 
inet of New York. By rule of that court the term was 
‘xtended ninety days from the date of entry of the 
lidgment, in this case to February 24, 1920. On 





March 1, 1920, the parties stipulated to extend the 
term to April 6, 1920, for the purpose of settling and 
filing a bill of exceptions. Before April 6, but after 
February 24, the plaintiff in error presented a bill of 
exceptions which the trial judge signed. The Butter- 
worth-Judson Company then moved in the Circuit 
Court of Appeals for the Second Circuit to strike this 
bill of exceptions from the record, and this court cer- 
tified the following question to the Supreme Court: 
Question Certified—Is the bill of exceptions so as 
above set forth settled, signed and certified to this Court 


in contravention of law, in that the term has expired be- 
fore the same was offered for settlement? 

This question the Supreme Court answered in the 
affirmative. 

Mr. Justice McReynolds delivered the opinion of 
the court. He approved the doctrine laid down in 
Michigan Insurance Bank v. Eldred, 143 U. S. 293, 
298, and reaffirmed in O’Connell v. United States, 253 
U. S. 142, to the effect that a bill of a must 
be presented at the same term or within a further time 
allowed by order entered at that term, or by a standing 
rule of court, or by consent of parties, and that at the 
expiration of the term all authority in the court to ap- 
prove a bill of exceptions is at an end. The learned 
Justice then said: 

In the present cause the term as extended has expired 
before any action concerning the bill of exceptions was 
taken by either court or counsel. In such circumstances 
the court had no power to approve it unless this could be 
conferred by mere consent of counsel. This they could 
not do. 

Consent of parties can not give jurisdiction to courts 
of the United States. Railway Co. v. Ramsey, 22 Wallace 
322, 327. The policy of the law requires that litigation 
be terminated within a reasonable time and not pro- 
tracted at the mere option of the parties. 

The case was argued by Mr. Henry M. Ward for 
the exporters and by Mr. William Wallace, Jr., for the 
Butterworth-Judson Co. 


Practice.—(b) Injunction Against Proceedings 
in State Courts 

An action still pending in a state court may not be 
stayed by injunction in a federal court. 

Essanay Film Manufacturing Co. v. Kane, No. 70, 
Adv. Ops. p. 395. 

William R. Kane commenced an action for the 
conversion of personal property in the Supreme Court 
of New Jersey against the Essanay.Film Manufactur- 
ing Company, an Illinois corporation, and sought to 
acquire jurisdiction in personam over defendant by 
service upon the Secretary of State, as provided by 
statute. Kane obtained an interlocutory judgment and 
was about to take final proceedings, when the corpora- 
tion brought suit in equity in the United States Dis- 
trict Court for New Jersey, praying an injunction to 
restrain further prosecution of the action at law. The 
bill was brought on the theory that, for reasons set out, 
the attempted service upon the Secretary of State was 
void and that Kane’s threatened prosecution of his 
suit to final judgment would result in a taking of the 
company’s property without due process of law. Kane’s 
answer rested upon the ground that the service in ques- 
tion gave the supreme court jurisdiction over the com- 

any. 
. “then a stipulation that the matters set forth in the 
pleadings should be taken as the facts, the district court 
held that the proceedings in the state court came within 
the prohibition of section 265 Judicial Code, which pro- 
vides that 


The writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any 
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court of a State, except in cases where such injunction 
may he authorized by any law relating to proceedings in 
bankruptcy. 


_The relief asked was accordingly denied. The 
decision was affirmed by the United States Circuit 
Court of Appeals for the Third Circuit, and on further 
appeal to the Supreme Court was again affirmed. 

Mr. Justice Pitney delivered the opinion of the 
Court. He said: 

_ In this court, as in the courts below, appellant’s chief 
reliance is upon Simon v. Southern R. Co., 236 U. S. 115. 
Without intimating that, in other respects, the cases are 
parallel, it is a sufficient ground of distinction that this 
is an attempt to use the process of the federal court to 
restrain further prosecution of an action still pending 
in a state court, while that cited was a case of enjoining 
a successful litigant from enforcing a final judgment of 
a state court, held void because procured without due 
process. As was pointed out in that case, pages 123 et seq., 
the prohibition originated in the Act of Congress of 
March 2, 1793 (1 Stat. at L. 334, chap. 22, sec. 5), was 
based upon principles of comity and designed to avoid in- 
evitable and irritating conflicts of jurisdiction. But when 
the litigation in the state court has come to an end and 
final judgment has been obtained, the question whether 
the successful party should, in equity, be debarred from 
enforcing the judgment, either because of his fraud or 
for the want of due process of law in acquiring jurisdic- 
tion, is a different question, which may be passed upon 
by a federal court without the conflict which it was the 
purpose of the Act of 1793 to avoid. 

The learned justice then pointed out that appellant 
had adequate remedies, both by direct appeal from the 
judgment, if obtained without due process of law, and 
by collateral attack, but always after entry of final 
judgment or decree, and explained an apparent excep- 
tion to this rule in these words: 

In exceptional instances the letter has been departed 
from while the spirit of the prohibition has been ob- 
served; for example, in cases holding that, in order to 
maintain the jurisdiction of a federal court properly in- 
voked, and render its judgments and decrees effectual, 
proceedings in a state court which would defeat or impair 
such jurisdiction may be enjoined. The effect of 
this, as will be observed, is but to enforce the same free- 
dom from interference, on the one hand, that it is the 
prime object of section 265 to require, on the other. 

Mr. Samuel Seabury argued the case for the Es- 

sanay Film Co. 


Prohibition (a) Carriers 

Where liquor is shipped in carload lots to a dis- 
tributing company that cannot legally qualify as consignee 
under the state laws, the carrier is justified in re-billing the 
separate packages to the ultimate individual consignees 
and may collect the higher rates. 

Rainier Brewing Co. v. Great Northern Pacific 
Steamship Co., No. 267, Adv. Ops. 497. 

The Webb-Kenyon Act prohibits the shipment of 
intoxicating liquor in any manner from one state to 
another in violation of the laws of the latter state. 
Washington sfatutes limit to a certain amount liquor 
which a person not a carrier can bring into the state at 
one time, and require a permit to bring in this amount. 
The permit is issued only upon a sworn statement, and 
then in the form of a red label which must be con- 
spicuously affixed to the package. The carrier is re- 
quired to cancel this permit, and penalties are pro- 
vided for receiving liquor not so labeled. 

Because of these laws plaintiff company refused to 
carry two carloads of parcels of beer into Washing- 
ton in a lot shipment, but re-billed the liquor in the 
separate packages according to its ultimate permittees 
and sued the shipper for the difference in rate. De- 
fendant argued that as the carloads were properly 
marked and as permits therefor had been obtained, the 


railroad company could have delivered the carloads 
of packages to the consignee, a Transfer Company 
and rely upon that company to make only legal de. 
liveries to the permittees. This argument, however 
did not prevail in the Circuit Court of Appeals for the 
Ninth Circuit, and on appeal to the Supreme Court 
judgment for the railroad company was affirmed. 

Mr. Justice Clarke delivered the opinion of the 
Court. He pointed out that by the original bill of lad- 
ing delivery would have been to the Transfer Company 
as terminal consignee, and that that Company could 
not have legally qualified as such, because of the re- 
strictive terms of the Washington statutes. He then 
said: 

The markings of the packages, required by both the 
federal and state law, advised the railroad company of the 
character of their contents and as to the real consignees 
and that they resided in Seattle and we think, therefore, 
that it was clearly its duty to refuse to carry the beer in 
carload bulk shipments for delivery to the Transfer Com- 
pany, and that it was within its legal rights in insisting 
that the traffic be billed in a form which would render con- 
venient such inspection as was necessary to insure con- 
formity to the law in the markings of packages, and such 
as would render it possible for the company to make de- 
livery to consignees with the permits cancelled as the 
statute required. 


The case was argued by Mr. S. J. Wettrick for 
the shipper and by Mr. Charles A. Hart for the rail- 
road company. 


Prohibition (b) Criminal Law 
The Pennsylvania Prohibition Law does not conflict 
with and is not superseded b” the Eighteenth Amendment 
or the Volstead Act. 

Vigliotti v. Commonwealth of Pennsylvania, No. 
530, Adv. Ops. 389. 

Tony Vigliotti was convicted of violating the 
Brooks Law of Pennsylvania which prohibits the sale 
of any spirituous liquor without a license even though 
sold only for industrial purposes. Vigliotti claimed 
that this application of the state law deprived him of 
his constitutional rights because the sales for which he 
was convicted were made after the Eighteenth Amend- 
ment had become effective, when the Volstead Act was 
the only law applicable. The judgment was affirmed 
by the Superior and Supreme Courts of Pennsylvania, 
and upon writ of error to the Supreme Court of the 
United States was again affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He held that the Brooks Law was a prohibit- 
ory law which remained as Pennsylvania’s own metlfod 
of exercising her police power in controlling the dis- 
tribution of intoxicating beverages, and which was 
thus appropriate legislation to enforce the Eighteenth 
Amendment: 

To prohibit every sale of spirituous liquors except by 
licensed persons may certainly aid in preventing sales for 
beverage purposes of liquor containing as much as one- 
half of one per cent of alcohol; and that is what the 
Volstead Act prohibits. If the Brooks law as construed 
had been enacted the day after the adoption of the 
Amendment it would obviously have been “appropriate 
legislation.” It is not less so because it was already in 
existence, 7 

The case was argued by Messrs. Frank Davis, Jr., 
and H. S. Dumbauld for Vigliotti and Mr. George E. 
Alter, Attorney General of Pennsylvania, for the state 
authorities. 


Prohibition (c)—Due Process , 
Section 35 of the Volstead Act provides for the im- 
position of a penalty, not of a tax, and a collection of that 
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penalty by the method there provided for, is a denial ot 
due process of law. 

Lipke v. Lederer, No. 596. 

Plaintiff brought a bill in the District Court for 
the Eastern District of Pennsylvania, asking that the 
Collector of Internal Revenue be enjoined from col- 
lecting a tax assessed on plaintiff for selling liquor in 
violation of the Volstead Act. The defendant was act- 
ing under section 35 of that act, which provides that 
upon evidence of illegal sale of liquor a tax in double 
the amount otherwise provided by law be assessed 
against the person responsible, together with certain 
additional penalties, and declares that the payment 
thereof shall give no right to sell such liquor or relieve 
anyone from criminal responsibility. Plaintiff was 
notified that ten days after the second notice the col- 
lector would proceed against his property by seizure 
and sale. The lower court dismissed the bill and, upon 
appeal to the Supreme Court, the decree was reversed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. He said: 

The mere use of the word “tax” in an act primarily 
designed to define and suppress crime is not enough to 
show that within the true intendment of the term a tax 
was laid. When by its very nature the imposition 
is a penalty, it must be so regarded. Evidence of 
crime (Sec. 29) is essential to assessment under Section 
35. It lacks all the ordinary characteristics of a tax, 
whose primary function “is to provide for the support of 
the government” and clearly involves the idea of punish- 
ment for infraction of the law—the definite function of 
a penalty. a” 

Section 35 prescribes no definite mode for enforcing 
the imposition which it directs, and if it be interpreted as 
above stated, we do not understand counsel for the United 
States claim that relief should be denied to the appel- 
lant. Before collection of taxes levied by statutes en- 
acted in plain pursuance of the taxing power can be en- 
forced, the taxpayer must be given fair opportunity for 
hearing—this is essential to due process of law. .. . 
And certainly we cannot conclude, in the absence of lan- 
guage admitting of no other construction, that Congress 
intended that penalties for crime should be enforced 
through the secret findings and summary action of ex- 
ecutive officers. 

Mr. Justice Brandeis, with whom concurred Mr. 
Justice Pitney, dissented on the ground that a case for 
equitable relief was not presented: 

_ Whether the Government’s demand be deemed one 
for a fine or a tax which is unconstitutional, legal remedies 
are available; and there is, therefore, lack of jurisdiction 
in equity. We have here, at the worst, the case of a 
threatened distraint which it is contended will be wrong- 
ful if made; a case not differing in substance from wrong- 
ful distraint by tax collectors; and not differing in sub- 
stance from wrongful attachment. In all these cases, as 
has long been settled, the owner of the property of which 
seizure is threatened is not entitled to relief in equity, 
unless it appears that there is no plain, adequate and com- 
plete remedy at law. 

The case was argued by Lincoln Eyre for appel- 
| . 24 . 
ant and by Assistant Attorney-General Willebrandt 
lor appellee. 


Prohibition (d) Statutory Construction 
The Eighteenth Amendment and the Volstead Act pro- 
hibit the transportation of intoxicating liquors from a 
foreign port through the United States to another foreign 
Port and from one foreign ship to another in a United 
States port. 

Grogan v. Hiram Walker & Sons, No. 615, and 
The Anchor Line v. Aldridge, No. 639, Adv. Ops. 511. 
_ In No. 615 a Canadian corporation obtained an in- 
junction to prevent Michigan revenue officers from 
Stopping plaintiffs from shipping whiskey in bond from 

anada across the United States to Mexico. In No. 


639 an injunction to prevent interference with a shi 
ment of whiskey from one British ship to another in 
New York Harbor was denied. Upon appeal to the 
Supreme Court the decree in No, 615 was reversed and 
that in No. 639 affirmed. 
_ Mr. Justice Holmes delivered the prevailing opin- 
ion. After referring to Rev. Sts. 3005 and to Article 
XXIX of a Treaty with Great Britain, concluded May 
8, 1871, whereby merchandise brought to the United 
States and destined for a foreign country may pass 
through without the payment of duties, and to other 
arguments urged by the shipping companies, he de- 
clared that the express wording of the Eighteenth 
Amendment overbore this evidence. He said: 
_ The Eighteenth Amendment meant a great revolution 
in the policy of this country, and presumably and obviously 
meant to upset a good many things on as well as off the 
statute book. It did not confine itself in any meticulous 
way to the use of intoxicants in this country. . . . It is 
obvious that those whose wishes and opinions were em- 
bodied in the Amendment meant to stop the whole busi- 
ness. They did not want intoxicating liquor in the United 
States and reasonably may have thought that if they let it 
in some of it was likely to stay. When, therefore, the 
Amendment forbids not only importation into and ex- 
portation from the United States but transportation within 
it, the natural meaning of the words expresses an alto- 
gether probable intent. The Prohibition Act only fortifies 
in this respect the interpretation of the Amendment itself. 
The manufacture, possession, sale and transportation of 
spirits and wine for other than beverage purposes are pro- 
vided for in the act, but there is no provision for trans- 
shipment or carriage across the country from without. 
When Congress was ready to permit such a transit for 
special reasons, in the Canal Zone, it permitted it in ex- 
press words. 

Mr. Justice McKenna, with whom concurred Mr. 
Justice Day and Mr. Justice Clarke, wrote a dissenting 
opinion. He cited recent cases limiting the meaning 
of the words “transportation within the United 
States,” as used in the Amendment, and argued that 
the shipments here involved were neither “transporta- 
tion within the United States” nor “for beverage pur- 
noses.” He said: 

“The Eighteenth Amendment,” is the declaration, 
“meant a great revolution in the policy of this country” 
and did not timidly confine itself “to the use of intoxi- 
cants in this country.” There is appeal in the declaration. 
It presents the attractive spectacle of a people too ani- 
mated for reform to hesitate to make it as broad as the 
universe of humanity. One feels almost ashamed to utter 
a doubt of such a noble and moral cosmopolitanism, but 
the facts of the world must be adduced and what they 
dictate. They are the best answer to Pagited senti- 
ment. And the sentiment is magnified. The Amend- 
ment and the Volstead Act were not intended to direct 
the practices of the world. Such comprehensive purpose 
resides only in assertion and conjecture and rejects the 
admonitory restraint of section 3005, the treaty with Great 
Britain and the non-interfering deference that nations pay 
to the practices of one another. 

No. 615 was argued by Assistant to the Attorney 
General Goff for the federal authorities and by Mr. 
Alfred Lucking for the liquor company. In No. 639 
Mr. Lucius Beers argued the case for the shipper. 


Sherman Act—Suability of Labor Unions 

An unincorporated labor union may be sued in its own 
name and its funds are subject to execution. The Federal 
courts have jurisdiction under the Anti-Trust Act in an 
action for triple damages, etc., only when the conspiracy 
involves an intent to restrain interstate commerce. 

The United Mine Workers of America v. The 
Coronado Coal Co., No. 31. 

The amount of attention which has been directed 
to this case by the public press makes it unnecessary to 
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follow the Chief Justice in his detailed exposition of 
the facts. This decision of the Supreme Court is the 
culmination of a bitter struggle between Franklin 
Bache, the receiver for and operator of nine coal min- 
ing corporations located in Arkansas, and the miners’ 
unions. When Bache set about operating the mines 
on a non-union or open shop basis a series of strikes 
took place, followed by rioting, arson and murder. 
During the course of this contest a mob stormed cer- 
tain of the mines and wrecked property belonging to 
the companies. Six weeks thereafter the companies 
filed suit in the District Court against the United Mine 
Workers of America, certain local unions and in- 
dividuals, charging a conspiracy to restrain interstate 
commerce, and asking triple damages as provided by 
the Anti-Trust Act. From a judgment for the plain- 
tiffs, affirmed by the Circuit Court of Appeals for the 
Eighth Circuit, defendants brought the case on a writ 
of error to the Supreme Court, where the judgment 
was reversed. 

The Chief Justice delivered the opinion of the 
Court. Five points were involved in the decision, and 
three of these are discussed here. Disposing of an ob- 
jection as to misjoinder of parties, the learned Chief 
Justice took up the question, ‘Were the unincorporated 
unions suable in their names?” He reviewed the or- 
ganization of the International Union and its power to 
call strikes and pointed out how admirably this ma- 
chinery was devised so as to permit the members to 
act as a unit under direction of the National officers. 
He said: 

The membership of the union has reached 450,000. 

The dues received from them for the national and district 
organizations make a very large annual total, and the 
obligations assumed in traveling expenses, holding of con- 
ventions, and the general overhead cost, but most of all in 
strikes, are so heavy that an extensive financial business 
is carried on, money is borrowed, notes are given to banks, 
and in every way the union acts as a business entity, dis- 
tinct from its members. No organized corporation has 
greater unity of action, and in none is more power cen- 
tered in the governing executive bodies. : 

Citing cases upholding the old doctrine that an 
unincorporated association can be sued only in the 
names of its members, he continued: 

But the growth and necessities of these great labor 
organizations have brought affirmative legal recognition of 
their existence and usefulness and provisions for their 
protection, which their members have found necessary. 
Their right to maintain strikes, when they do not violate 
law or the rights of others, has been declared. The em- 
bezzlement ot funds of their officers has been especially 
denounced as a crime, the so-called union label, which is 
a quasi trademark to indicate the origin of manufactured 
products in union labor, has been protected against pirat- 
ing and deceptive use by the statutes of most of the states, 
and in many states authority to sue to enjoin its use has 
been conferred on unions. 

They have been given distinct and separate represen- 
tation and the right to appear to represent union interests 
in statutory arbitrations, and before official labor boards. 

The reference to legislation of this kind, appended 
in the margin of the opinion at this point, well repays 
examination. The learned Chief Justice went on: 

More than this, equitable procedure adapting itself 
to modern needs has grown to recognize the need of rep- 
resentation by one person of many, too numerous to sue or 
to be sued (citing cases) . . . and this has had its 
influence on the law side of litigation, so that out of the 
very necessities of existing conditions and the utter im- 
possibility of doing justice otherwise, the suable character 
of such an organization as this has come to be recognized 
in some jurisdictions and many suits for and against labor 
unions are reported in which no question has been raised 
as to the right to treat them in their closely united action 
and functions as artificial persons capable of suing and 
being sued. It would be unfortunate if an organization 
with as great power as this international union has in the 


ie 


raising of large funds and in directing the conduct of 
400,000 members in carrying on, in a wide territory, in. 
dustrial controversies and strikes, out of which so much 
unlawful injury to private rights is possible, could as- 
semble its assets to be used therein free from liability for 
injuries by torts committed in course of such strikes. To 
remand persons injured to a suit against each of the 
400,000 members to recover damages and to levy on his 
share of the strike fund would be to leave them remediless, 
After quoting the Taff Vale case, he continued: 
Though such a conclusion as to the suability of trades 
unions is of primary importance in the working out of 
Justice‘and in protecting individuals and society from pos- 
sibility of oppression and injury in their lawful rights 
from the existence of such powerful entities as trade 
unions, it is after all in essence and principle merely a pro- 
cedural matter. As a matter of substantive law, all the 
members of the union engaged in a combination doing un- 
lawful injury are liable to suit and recovery, and the only 
question is whether when they have voluntarily, and for 
the purpose of acquiring concentrated strength and the 
faculty of quick unit action and elasticity, created a self- 
acting body with great funds to accomplish their purpose, 
they may not be sued as this body, and the funds they 
have accumulated may not be made to satisfy claims for 
injuries unlawfully caused in carrying out their united 
purpose. P 
A number of important federal statutes, such as 
the Clayton and Transportation Acts, in which the 
legality of labor unions was recognized, were enumer- 
ated, and a conclusion on this point was reached in 


the following paragraphs: 

In this state of federal legislation, we think that such 

organizations are suable in the federal courts for their 
acts, and that funds accumulated to be expended in con- 
ducting strikes are subject to execution in suits for torts 
committed by such unions in strikes. . . . 
_ Our conclusion as to the suability of the defendants 
is confirmed in the case at bar by the words of Sections 
7 and 8 of the anti-trust law. The persons who may be 
sued under Section 7 include “corporations and asso- 
ciations existing under or authorized by the laws of either 
the United States, or the laws of any of the territories, 
the laws of any state, the laws of any foreign country.” 
This language is very broad, and the words given their 
natural signification certainly include labor unions like 
these. They are, as has been abundantly shown, associa- 
tions existing under the laws of the United States, of the 
territories thereof, and of the states of the Union. Con- 
gress was passing drastic legislation to remedy a threaten- 
ing danger to the public welfare, and did not intend that 
any persons or combinations of persons should escape its 
application. Their thought was especially directed against 
business associations and combinations that were unin- 
corporated to do the things forbidden by the act, but they 
used language broad enough to include all associations 
which might violate its provisions organized by the stat- 
utes of the United States or the states or the territories, 
or foreign countries as lawfully existing; and this, of 
course, includes labor unions, as the legislation referred 
to shows. . , ; 

For these reasons we conclude that the international 
union, the district No 21 and the twenty-seven local union 
were properly made parties defendant here and property 
served by process on their principal officers. 

Passing to the question as to whether the Inter- 
national Union was shown to have participated in or 
ratified the injury to the plaintiffs’ business, the learned 
Chief Justice examined the evidence on this point. The 
strike was a local strike, initiated and financed by the 
District Union. The national president knew of the 
strike, and indeed appointed the District president to 
a place on the District committee after he had been 
convicted of conspiracy to defeat an injunction, but 
this was not thought to amount to such a ratification 
as to make the International Union liable. To the = 
ment that as the National body had authority to 7 
local strikes, a duty was placed upon it to direct tis 
particular local strike, this answer was made: 

A corporation is responsible for the wrongs com: 


mitted by its agents in the course of its business, and 
principle is enforced against the contention that torts 4m 
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ulira vires the corporation. But it must be shown that it 
is in the business of the corporation. Surely no stricter 
rule can be enforced against an unincorporated organ- 
ization like this. _ aa ; 

The provision in the constitution of the union that 
unless the International expressly assumed respon- 
sibility, the District must meet it alone, was pointed 
out. The District did in fact meet it, and hence: 

We conclude that the motions of the International 
Union, the United Mine Workers of America, and of its 
president and its other officers, that the jury be directed to 
return a verdict for them, should have been granted. 

The remaining question was as to the liability of 
the District Union and its officers. As to whether 
these defendants had participated in a plot to use vio- 
lence on plaintiffs’ properties, the learned Chief Justice 
had little doubt. He rehearsed the history of this 
Arkansas war. When Bache turned to open shop min- 
ing, he put armed guards around the mines. The Dis- 
trict Union called a strike, held a meeting, and sent a 
committee to interview the mine superintendent. This 
interview concluded in a riot, in which heads were 
broken and the mine put out of commission. Bache 
obtained United States Deputy Marshals as guards. 
The union brought forty or more Winchester rifles, 
paid for by union check. At last after months of tense 
waiting and preliminary skirmishes, the union miners’ 
families were warned by friends to leave the town and 
the next morning the miners attacked in a body. After 
a sharp battle the miners captured and wrecked a mine, 
and took several prisoners, two of whom were mur- 
dered in the presence of their captors. The evidence 
showed clearly that this was a union attack: 

The testimony offered by defendants to show that it 
was only an uprising of the indignant citizens of the 
countryside really tended to confirm the guilt of the dis- 
trict No. 21. Its palpably artificial character showed that 
basis for it had been framed in advance for the purpose 
of relieving the officers of district No. 21 and the union 
miners of that neighborhood from responsibility for the 
contemplated execution of their destructive and criminal 
purpose. It is a doubtful question whether this respon- 
sibility was not so clearly established that had that been 
the only element needed to justify a verdict, the court 
properly might have directed it. 

The clearly demonstrated complicity of the district 
president was adverted to. Indeed, he and certain 
others had already pleaded guilty to a charge of con- 
spiracy to defeat the federal administration of justice 
and for contempt, because of these very acts. 

Citing the constitution of the District Union, the 
learned Chief Justice said: 

Thus the authority is put by all the members of the 
District No. 21 in their officers to order a strike, and if 
in the conduct of that strike unlawful injuries are inflicted, 
the district organization is responsible and the fund accu- 
mulated for strike purposes may be subjected to the pay- 
ment of any judgment which is recovered. 

Hence the union, and not only the members 
actually participated in the torts, were civilly liable. 

But in order to hold the District Union liable 
under the Anti-Trust act, it was necessary to prove an 
intent to restrain interstate commerce and subject it to 
the control of the union. Space is lacking in which to 
rehearse the evidence relied on to show a conspiracy 
between union operators and the International Union 
to restrain and monopolize interstate commerce in coal. 

he opinion continues: 

Coal mining is not interstate commerce, and the power 
of congress does not extend to its regulation as such. 
In Hammer vs. Dagenhart, 247 U. S. 251, 272, we said: 
‘The making of goods and the mining of coal are not in- 
terstate commerce, nor does the fact that these things are 
to be afterwards shipped or used in interstate commerce 
make their production a part thereof. .” Obstruction 


to coal mining is not a direct obstruction te interstate com- 
merce in coal, although it, of course, may affect it by 
reducing the amount of coal to be carried in that com- 
merce. We have had occasion to consider the principles 
governing the validity of congressional restraint of such 
indirect obstruction to interstate commerce (citing cases). 
It is clear from these cases, if congress deems certain 
recurring practices, though not really part of it interstate 
commerce, likely to obstruct, restrain, or burden it, it has 
the power to subject them to national supervision and re- 
straint. Again it has the power to punish conspiracies 
in which such practices are part of the plan, to hinder, 
restrain, or monopolize interstate commerce. But in the 
latter case, the intent to obstruct or restrain interstate 
commerce must appear as an obvious consequence of 
what is to be done, or be shown by direct evidence or 
other circumstances. 


_ It was pointed out that here only a local lawless 
strike was in question, and not a conspiracy by the 
national body to affect prices in interstate commerce. 
Various cases involving the Anti-Trust Act were cited 
and distinguished. The following excerpts give the 
gist of this part of the opinion: 


In the case at the bar there was nothing in the circum- 
stances or the declarations of the parties to indicate that 
Stewart, the president of District No. 21, or Hull, its 
secretary-treasurer, or any of their accomplices, had in 
mind interference when they entered upon their unlawful 
combination to break up Bache's plan to carry on his 
mines with nonunion men. The circumstances were ample 
to supply a full local motive for the conspiracy. . . . 

_Bache’s breach of his contract with the District No. 
21 in employing nonunion men three months before it 
expired, his attempt to evade his obligation by a hugger- 
mugger of his numerous corporations, his advertised an- 
ticipation of trespass and violence by warning notices, by 

. enclosing his mining premises with a cable and stationing 
guards with guns to defend them, all this, in the heart 
of a territory that had been completely unionized for 
years, were calculated to arouse a bitterness of spirit en- 
tirely local among the union miners against a policy that 
brought in strangers and excluded themselves or their 
union colleageus from the homes they had occupied and 
the wages they had enjoyed. Nothing of this is 
recited to justify in the slightest the lawlessness and 
outrages committed, but only to point out that as it was a 
local strike within the meaning of the international district 
constitution, so it was in fact a local strike, local in its 
origin and motive, local in its waging, and local in its 
felonious and murderous ending. . . . 

The result of our consideration of the entire records 
is that there was no evidence submitted to the jury upon 
which they properly could find that the outrages, felonies, 
and even murders of district 21 and its companions in 
crime were committed by them in a conspiracy to restrain 
or monopolize interstate commerce. The motion to direct 
the jury to return a verdict for the defendants should 
have been granted. 


The opinion concludes with the following words: 


The case has been prepared by counsel for the plain- 
tiffs with rare assiduity and ability. The circumstances 
are such as to awaken regret that in our view of federal 
jurisdiction we cannot affirm the judgment. But it is of 
far higher importance that we should preserve inviolate 
the fundamental limitations in respect to the federal juris- 
diction. 

The case was argued by William A. Glasgow Jr., 

for plaintiffs in error and by Henry S. Drinker Jr., 
and J. B. McDonough for defendant in error. 


Unwise Mercy and Maudlin Sympathy 

(St. Paul, Minn., Dispatch) 
Unwise mercy, maudlin sympathy and unjustifiable 
clemency have been carried to such an extreme as make 
this country the most lawless in the world. That condi- 
tion existed before the war and before prohibition. In 
order to obtain obedience to law which is the purpose of 
law enforcement, we must consider other things besides 
the Volstead act. It is far from being the first drastic 
piece of legislation ever openly violated or treated with 
contempt in this country. 
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It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 








The work of collecting the statutes for the past 
year has been performed under great difficulty, 
but it is hoped that it will be more successful with; 
greater experience. The notes in the department 
will be simply a statement of the law as it appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 











The Co-operative Marketing 
Act 


EGISLATION based on a single model to aid 
L_ tre farmers in the formation of co-operative 

associations with very broad powers has been 
passed in a number of the states, usually under the 
short title of the “Co-operative Marketing Act.” 
“Marketing,” however, is a very broad term. The 
standard act provides that “An association may be 
organized to engage in any activity in connection 
with the marketing or selling of the agricultural 
products of its members, or with the harvesting, 
preserving, drying, processing, canning, packing, 
storing, handling, shipping, or utilization thereof, or 
the manufacturing or marketing of the by-products 
thereof; or in connection with the manufacturing, 
selling or supplying to its members of machinery, 
equipment or supplies; or in the financing of the 
above enumerated activities; or in any one or more 
of the activities specified herein.” Kansas ex- 
pressly forbids the associations going into “the 
banking business.” 

In addition to the general authority of this 
section the statute usually authorizes the associa- 
tion to borrow money and make advances to its 
members and act as agent or representative of a 
member and they are given the power to own prop- 
erty. The associations may issue capital stock, 
preferred or common, on which the dividend is 
limited to 8 per cent or may be supported by mem- 
bership fees to be fixed in the by-laws, or may 
have both capital stock and memberships. Stock- 
holders’ liability is limited to their subscriptions 
for stock, and a member is only liable for his dues. 
The control of the associations is held in the hands 
of the producing class by prohibiting the issuing 
of stock or memberships to others than producers 
dealing with the association, and by authorizing 
the provision in the by-laws of conditions upon 
which stock can be transferred or persons cease 
to be members or to have the rights of stock hold- 
ers, and in case of a member’s withdrawal or ceas- 
ing to be a member or ceasing to be entitled to be 
a stockholder, the board of directors is required 
to fix the value of his interest and pay it over. 
Control by a few large stockholders is prevented 
by permitting no one to hold one-twentieth of one 
per cent of the stock or have more than one vote 
as member or stockholder. Profits above the cost 
of operation and the payment of dividends are to 
be invested in a reserve fund up to a certain pro- 
portion of the value of the property of the asso- 
ciation or to be used for the retirement of the stock 
and the balance is to be distributed among the 





members in proportion to the amount of business 
done with the association. 

Joint action of the associations is fore- 
shadowed in the authority given them to purchese 
stock in or become members in other associations 
or to make all necessary and proper contracts with 
other associations in “this or other states,” or by 
the express right by agreement to unite in the 
“methods, means and agencies” for doing business. 
In Iowa, where the law is a comprehensive co- 
operative law, including other producers than 
farmers, there is a possibility for a single control 
of very wide scope, as an association to be itself 
composed of other associations is expressly author- 
ized. 

The scope of business of the associations is 
very wide and may follow through the agricultural 
products from the farm to the ultimate consumer. 
Even retail establishments may be established un- 
der the terms of the act. The association may 
carry out its purpose directly or indirectly through 
the ownership of stock in other corporations or 
associations, not necessarily co-operative, engaged 
in any of the activities which it is authorized to 
perform. It may also extend its operations be- 
yond the state by this power to own stock or in- 
terests in other corporations and by the express 
provision that it may make contracts with co-op- 
erative associations outside of the state. 

The associations is given a very strong hand 
over its members. It is permitted to make tying 
contracts with them by which the member must 
agree to market all or part of his product through 
the association or pay liquidated damages to be 
fixed by the by-laws and the contract upon the 
breach of any of its provisions. The interest ot 
the association is further protected by giving it the 
right of injunction to prevent breaches in the event 
of a breach or threatened breach including the right 
to a temporary restraining order and preliminary 
injunction on the filing of the complaint. The Iowa 
law, which includes consumers’ co-operatives as 
well as producers’, permits the Association to re- 
quire its members to sell, or, if consumers, to buy, 
supplies exclusively through it and may compel a 
charge to be paid to the association for each “unit 
of goods” under contract whether actually handled 
by the association or not, and permit a sum to be 
paid as liquidated damages for breach of the con- 
tract to be stated in the contract. This act pro- 
vides for no relief by injunction. 

It is very evident why the statute expressly 
provides that the association shall not be held to 
be in restraint of trade or an attempt “to lessen 
competition or fix prices arbitrarily” and that the 
marketing contracts or any other agreements, 1n- 
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cluding agreements with other associations or cor- 
porations shall not be considered illegal or in re- 
straint of trade, but it is doubtful if these expres- 
sions of opinion will convince the judges. A simi- 
lar provision for liquidated damages in a contract 
with a farmers’ co-operative selling association had 
been held, prior to the passage of this act, illegal 
as in restraint of trade in Iowa and Colorado. 
Reeves v. Co-operative Society, 160 Ia. 194; 
Ludowese v. Farmers’ Co-operative Company, 164 
la. 197; Burns v. The Wray Company, 65 Colo. 
425. See Anaheim Citrus Fruit Association v. 
Yeoman, 197 Pac. 959, for a case applying a general 
statute permitting liquidated damages. To further 
protect the association, it is made a misdemeanor 
to spread false reports about the finances or man- 
agement of the corporation or to induce a member 
or stockholder of an association to breach his mar- 
keting contract. The provision in respect to false 
reports finds an analogy in an act punishing the 
circulation of false statements derogatory to the 
standing of financial institutions passed last year 
in West Virginia (97), Idaho (164), Indiana (239), 
Utah (24). 

It is evident that in any states having anti- 
monopoly statutes or adopting the common law 
rule against contracts in restraint of trade, these 
statutes exempt farm organizations and in lowa 
all co-operatives from the operations of the gen- 
eral law. In Connolly v. the Union Sewer Pipe 
Company, 184 U. S. 540, an anti-monoply statute 
was held unconstitutional where it contained a pro- 
vision exempting from thesact agricultural products 
or livestock in the hands of a producer or raiser. 
The Connolly case has been recently applied to a 
provision in the New York Anti-Monopoly statute 
especially exempting agricultural and labor associa- 
tions from the law—Buffalo Gravel Corporation v. 
Moore, 192 N. Y. S. 423, Standard Engraving Com- 
pany v. Volz, Id. 831. The legislatures evidently 
believe nevertheless that it is reasonable to make a 
distinct class of these co-operative associations of 
producers in respect to anti-monopoly prohibitions. 

Congress, Public 146, 67th Congress, Febru- 
ary 18, 1922, has authorized “persons engaged in 
the production of agricultural products” to act to- 
gether in associations or corporations in marketing 
their products and to make the necessary con- 
tracts and agreements, if operated for mutual bene- 
fit of the members if each member has but one vote 
and if products of non-members are not dealt in 
to an amount greater in value than the products 
oimembers. This act introduces into federal anti- 
monopoly legislation a new standard to measure 
an illegal restraint of trade and a new method of 
eniorcement. By the new standard these asso- 
cations may not “mondpolize or restrain trade in 
interstate or foreign commerce to such an extent 
that the price of any agricultural product is unduly 
enhanced by reason thereof.” The new method of 
administration provides for the enforcement by the 
district court of an order of the Secretary of Agri- 
culture to the association to cease its illegal acts, 
'ssued after he has established after a hearing that 
twas monopolizing or restraining trade contrary 
to the standard set. 

The Sherman Act of July 2, 1890, 26 Stat. 209, 


made every “contract combination or conspiracy 


in restraint of trade or commerce among the sev- 
eral states or with foreign nations” illegal and im- 
posed a fine or imprisonment upon the person 


breaking the law. It also permitted any individual 
to sue to recover three-fold damages to him caused 
by the illegal acts. The Clayton Act of October 
15, 1914, 38 Stat. 730 prohibits certain specified acts 
the effect of which “may be to substantially lessen 
competition or tend to create a monopoly,” and also 
prohibits acquisition of stock in other corporations 
where the effect will be to “substantially lessen 
competition between the corporations, or restrain 
commerce, or tend to create a monpoly.” It also 
provides for treble damages at the suit of the in- 
jured person and exempts agricultural and horti- 
cultural associations instituted for mutual help and 
not for corporate stock from its provisions. The 
Packers Act, passed August 15, 1921, applies to a 
particular industry and to specified acts forbidding 
transactions for the purpose of or tending to restrict 
commerce or creating a monopoly. It authorizes 
investigation by the Secretary of Agriculture, and 
provides for a criminal penalty as well as court 
action on any order by him, with express provision 
for an injunction. The trend of federal legislation 
from a general anti-monopoly statute to statutes 
prohibiting specified acts and exempting specified 
groups indicates the difficulty experienced by the 
legislatures in applying broad general regulatory 
principles to complex modern conditions and greatly 
increases the difficult problems of classification and 
discrimination presented to the courts. 

The standard state act declares one of its poli- 
cies to be “to stabilize the marketing problems of 
agricultural products”; it appears to have stabil- 
ized the problem of whether producers’ co-opera- 
tives form a special class, as Judge McKenna 
thought they did in his dissent in the Connolly 
case, though it is doubtful whether this is just what 
its draftsman meant. 

The standard act was substantially passed at 
the 1921 session by Kansas (148), Montana (233), 
Idaho (124), Arizona (156), Washington (115), 
Arkansas (116), North Carolina (87), Texas (22), 
North Dakota (44), and Georgia (p. 139); and in 
1922 by Maryland (197)*. Iowa (122) covers all 
corporations, without capital stock, for “any agri- 
cultural, live-stock, horticultural, dairy, mercantile, 
mining, manufacturing or mechanical business 

. and of acting as a co-operative selling agency 
for its members.” 

Montana (152) helps farmers in another way 
by authorizing the creation of co-operative corpora- 
tions to improve production, warehousing or mar- 
keting of farm products with the power to create 
a debt secured by first mortgage on the land of 
its members, thus creating a sort of district for the 
purpose, for no farmer can be kept out of the cor- 
poration if he applies for membership. Washington 
(121) is an interesting method of providing credit 
to groups of farmers based on their collective re- 
sponsibility. Associations under the act may be 
either temporary or permanent and may borrow 
to lend to their members on notes which are general 
obligations of all members and secured in effect 
by the crops of all members.—J. P. CHAMBERLAIN, 


1. The author has not yet had access to all 1922 acts. 
2. See Columbia Law Review, Vol. XXII, May 1922, p, 470 
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THE LAFOLLETTE AMENDMENTS 


Senator LaFollette has denounced the de- 
cision of the Federal Supreme Court in the 
recent child labor case as judicial usurpation. 
He quotes the following provision of the 
Constitution : 

All legislative powers herein granted shall be 
vested in a Congress of the United States, which 
shall consist of a Senate and House of Repre- 
sentatives. 

His argument is that this clause of the 
Constitution gave Congress legislative power, 
which the courts could not diminish, and he 
challenges the power of the judicial depart- 
ment so to annul any act of Congress. 

He proposes that this power, which he 
declares to have been steadily and insidiously 
usurped, be utterly taken away from the in- 
ferior courts and be reduced to a shadow so 
far as the Supreme Court is concerned. 

What truth is there in this charge of 
usurpation ? 

It is one of the essential characteristics of 
our form of government that the powers of 
our governmental agencies are limited. The 
first ten amendments to the Constitution are 
for the most part limitations on the powers of 
Congress, and in lesser degree, on the powers 
of the executive and judicial departments. The 
argument of the senator, carried to its logical 
conclusion, would call for the repeal of those 
and other amendments. His position seems to 
be that because Congress is elected by the vote 
of the people, the laws enacted by Congress 
must necessarily be an expression of the will 
of the people and that therefore these 
laws should not be subject to judicial annul- 
ment. The Senator seems to have entirely 


overlooked two words in the constitutional 
provision quoted above, on which he bases 


his argument. It is only those legislative 
powers “herein granted” which are vested in 
the Congress. All others are “reserved to the 
states respectively or to the people” (Ar- 
ticle X). 

Usurpation consists in the taking by one, 
of powers which belong to another. There 
can be no usurpation in declaring null and 
void the exercise by Congress of powers which 
do not exist. 

Suppose for illustration that Congress 
went through all the forms necessary for the 
enactment of a law establishing involuntary 
servitude, or denying or abridging the right of 
citizens to vote on account of race, or exercis- 
ing powers not delegated to the United States 
by the Constitution, but reserved to the states 
or to the people. Would the Senator deny that 
such attempted acts of Congress were abso- 
lutely null and void? The declaration of such 
fact could be no usurpation of the powers of 
Congress, because Congress never had such 
powers. 

Where is the power to make such declara- 
tion vested? Senator Kellogg of Minnesota 


‘promptly and ably answered this question on 


the floor of the Senate Chamber, and we here 
insert a part of his appropriate quotation from 
the Federalist: 

The interpretation of the laws is the proper 
and peculiar province of the courts. A consti- 
tution is, in fact, and must be regarded by the 
judges, as a fundamental law. It therefore be- 
longs to them to ascertain its meaning, as well as 
the meaning of any particular act proceeding from 
the legislative body. If there should happen to be 
an irreconcilable variance between the two, that 
which has the superior obligation and validity 
ought, of course, to be preferred; or, in other 
words, the Constitution ought to be preferred to 
the statute, the intention of the people to the in- 
tention of their agents. 


In the minds of those who are not familiar 
with the practical workings of the judicial sys- 
tem there is often an erroneous concept as to 
what the court really does in declaring a stat- 
ute unconstitutional. Looking at it in the ab- 
stract the Senator seems to regard the courts 
as exercising a veto power on legislation simi- 
lar to that exercised by the President, and he 
argues for the right of the iegislature to pass 
the bill over the judicial veto just as it may pass 
it over the veto of the President. These two 
things are very different. The Constitution 
requires the submission to the President of 
every bill passed by both Houses before it be- 
comes a law and gives him the right if he does 
not approve, to return it with his objections. 
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The presidential veto may be based on mere 
disapproval of the wisdom of the measure. 

How different is the action of a court in 
regard to a statute. The court considers only 
those statutes which in an action between a 
plaintiff and a defendant, involving a specific 
controversy as to the rights or duties of one 
or more of the parties, the court must either 
enforce or enjoin. In the consideration of such 
laws, the judicial department never considers 
the wisdom or unwisdom of the law. In order 
to declare the right and justice of the contro- 
versy before it, the court must declare whether 
the law in question is or is not a law. If it be 
found to be an attempt to establish involuntary 
servitude contrary to Article XIII or to do 
any of the other prohibited things or to exer- 
cise any of the rights not given to Congress 
but reserved to the people of the states, the 
court must and will declare it not to be a law. 

Here it is appropriate to quote again from 
the Federalist as to the character of such 
action by a court: 

Nor does this conclusion by any means sup- 
pose a superiority of the judicial to the legislative 
power. It only supposes that the power of the 
people is superior to both; and that where the will 
of the legislature, declared in its statutes, stands 
in opposition to that of the people, declared in 
the Constitution, the judges ought to be governed 
by the latter rather than the former. They 
ought to regulate their decisions by the funda- 
mental laws rather than by those which are not 
fundamental. 

The judicial power of the United States 
is vested in the Supreme and inferior Courts, 
and extends to all cases arising under the Con- 
stitution and Laws of the United States, and 
to controversies between certain enumerated 
parties. There can be no usurpation by these 
courts in the exercise of this expressly dele- 
gated and carefully defined power, and the in- 
stances in which the courts have transcended 
the limits of these powers are so rare that the 
cry of usurpation is a false alarm. 

The remedies proposed by the Senator 
would be subversive of the Constitution. That 
which would prohibit the inferior judges from 
declaring an unconstitutional law void, would 
disable them from complying with the oath 
to“administer justice * * * and do equal 
right.” That which would nullify the judg- 
ments of the Supreme Court by the re-enact- 
ment of a void statute, would put the Congress 
beyond any control and establish a legislative 
tyranny which would be intolerable. 

This leads us to a consideration of the 
decisions in the Child Labor cases which seem 


to the Senator to require this radical change . 
in our constitutional system. In the original 
case (Hammer v. Degenhart, 247 U. S. 251) 
the statute involved was one which prohibited 
the shipment in interstate or foreign commerce 
of the products of child Jabor. Everyone con- 
cedes that Congress has never been given 
power to regulate the employment of children 
in private industries, but it was urged that the 
act could be justified as an exercise of the 
power to regulate interstate and foreign com- 
merce. Five members of the court thought 
that the act in question was not really a regula- 
tion of commerce, but was in fact an attempt 
to regulate the employment of children. Four 
members took the opposite view. Even if the 
majority of the court had been in error, that 
would not justify taking away from the court 
the power to determine such questions when 
they arise in cases where the court faces the 
necessity of deciding the right and justice of a 
controversy duly presented for adjudication. 

After the decision above referred to, those 
who desired to put an end to the employment 
of child labor in private industry in the sev- 
eral states, promoted the passage of another 
law which sought to accomplish the desired 
effect by imposing an excise tax on the prod- 
ucts of child labor. Adhering to the decision 
in the original case the majority of the court 
held that this second statute was not really an 
exercise of the federal taxing power, but that 
it was an effort to regulate piivate industry by 
a prohibitive tax on the products of child labor. 
Even if this decision were erroneous, that is 
no valid reason for giving Congress autocratic 
power to pass whatever laws it pleases, and by 
passing an invalid law twice, thereby make it 
valid. 

What is the orderly procedure for the 
prevention of the evils of the employment of 
children of tender years? 

Since the Supreme Court has twice de- 
clared that Congress has never been given 
power to legislate on this subject, the pro- 
ponents of the child labor law must secure 
this legislation from the States or procure the 
passage of an amendment to the Constitution, 
giving Congress power to legislate on this sub- 
ject. It ought not to be difficult to procure the 
passage of such an amendment, but even if it 
were, the difficulty of the task would not justify 
the abandonment of those safeguards which 
protect the rights of the individual from de- 
struction by the arbitrary action of a Congress, 
set free from all restraint. 
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What the Young Man Entering the Practice of Law Should Have, Know and Be in Order 
to Discharge His Three-fold Duty to Client, Court and Public* 





By THeEoporE FRANCIS GREEN 
Of the Providence, Rhode Island Bar 


OW often is the law student entering upon his 

practice disappointed at the difficulty of adapting 

himself to life as he finds it; how often are the 
practitioners who first give him place in their office 
disappointed to find how much the recent graduate 
does not know! What are the things he ought to know 
to avert this disappointment? This is my subject. 


Physical Equipment 


The subject takes much for granted, since mental 
equipment is only one of the essential conditions for 
success in practice. It takes for granted, in the first 
place, a good physical equipment because the brain de- 
pends so directly upon the stomach for its functioning. 
It is not only that good health and good physical condi- 
tion render continuous work possible, and continuous 
persevering work is one of the essentials of success. 
It is not only that good physical condition is essential 
to a happy frame of mind and an even disposition. 
(The explanation for a lawyer’s grouch is sometimes 
merely that he had cold buckwheat cakes for break- 
fast.) It is also because the best physical condition is 
almost necessary for perfect brain work at a given time. 
For most persons two essentials are necessary, exercise 
and sleep. But however the result is attained the re- 
sult must be good health; for the continuous trying, 
nerve-racking work of a busy lawyer requires a brain 
free from worry. 

Equipment of Character 


The subject also takes for granted what Emerson 
says “is a far higher power than intellect” and that is 
character. This includes, of course, the homely virtue 
of honesty. There are, of course, men who have tem- 
porary success, and men who perhaps, according to 
mere mercenary standards, attain permanent success, 
without deserving or winning the confidence of their 
fellow men. But the position of a lawyer is so essen- 
tially one of trust that lack of honesty, which in some 
positions we may perhaps regard as a failing, in a 
lawyer takes on almost the enormity of a crime. Self- 
interest will dictate honesty with clients and with the 
court and a true recognition of a lawyer’s obligations 
will show that he owes it also to the public. 

There must be, however, not only what we may 
call a moral honesty, but also what we may call a men- 
tal honesty, a much rarer quality. It is the capacity of 
being able to see a subject as a whole and in relation 
to other matters and thus to penetrate to the essence 
of a problem and come to a conclusion by direct rather 
than indirect approach. It is a quality which cannot 
be called upon instantly in emergency, unless it has 
become a part of the very fibre of a man’s existence. 
It involves a hearty loyalty to the truth—truth not only 
in the abstract, but in the concrete. Many questions, 
of course, suggest themselves in this connection like 


*Address before the Harvard Law School Society. 


the time-worn one of whether a lawyer can honestly 
defend the guilty—and Judge Ellsworth’s advice to 
the doubting Jeremiah Evarts 
that any cause that was fit for any court to hear was fit 
for any lawyer to present on either side, and that neither 
judge nor counsel had the right to prejudge the case 
until both sides had been heard. 

In this and in other similar questions which 
arise, it may be stated, that without regard to 
the sort of client he may have, and the most dishonor- 
able has his rights, and without regard to the sort of 
matter he may bring in, and in most matters there is 
something to be said on both sides, no lawyer is ever 
required by his duty to his client to do anything dis- 
honorable in the light of his duty to the court, the pub- 
lic or himself. 

But taking honesty for granted, it takes more than 
honesty, even in the matter of character to make a good 
lawyer. It takes other qualities of character, such as 
self-confidence, sympathy, caution, decision and, above 
all, persistence. 


Technical Knowledge 


The subject also takes for granted a technical legal 
knowledge such as one gets in a great law school. It 
is true this is part of one’s mental equipment, but it is 
a part which for our discussion we can take for 
granted. Unfortunately, it cannot generally be so taken 
for granted. The standard of admission for mem- 
bers of the bar has been a subject of concern to the 
thinking lawyers and the leaders of the profession for 
some years. 

There are, according to the 1910 census, about 
114,000 lawyers in this country, a number far out of 
proportion to the population in comparison with any 
other civilized or even uncivilized nation. The law is 
not a productive calling. The amount of legal busi- 
ness to be done does not increase with the number of 
lawyers to do it, and we are in danger of justifying 
Charles Dickens’ discovery in analyzing the celebrated 
case of Jarndyce v. Jarndyce in “Bleak House” that 

the one great principle of English law is to make busi- 

ness for itself. 
We should understand and take into account the age- 
long prejudice against lawyers. The literature of 
Greece, and Rome, and France and England, is full of 
derision and denunciation of what is really one of the 
noblest of professions. The prejudice even in Massa- 
chusetts Colony against lawyers was so great that for 
fifty years or so there were none, and then the General 
Court permitted two to practice, but only on the dis- 
tinct condition that 

they should do nothing to darken the cause or confuse 

the counsels of the court. 
Where there were so few lawyers every citizen had to 
know some law and Edmund Burke in his great speech 
on “Conciliation with America” attributed the intract- 
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able spirit of the American colonists to their study of 
law. He said: 

This study renders men acute, inquisitive, dexterous, 
prompt in attack, ready in defense, full of resources. In 
other countries, the people, more simple, and of less 
mercurial cast, judge of an ill principle in government, 
only by an actual grievance; here they anticipate the evil, 
and judge of the pressure of the grievance by the badness 
of the principle. They augur misgovernment at a distance, 
and sniff the approach of tyranny in every tainted breeze. 

‘his popular lack of confidence in the profession 
may easily be exaggerated, but it exists. Some of it is 
particularly due to the unworthy men in the profes- 
sion, some of whom are in it for simply what they can 
get out of it, with only so much regard to their duty 
to their clients as is prescribed by self-interest, with 
little regard to their duty to the court and with no re- 
gard to their duty to the public. Much of it is also due 
to the half education of those who are admitted to 
practice. This results in bad advice to clients, in un- 
necessary and unduly prolonged litigation, in badly 
drafted papers, in wrongly chosen procedure, in con- 
stant correction of errors, appeals and retrials, result- 
ing in enormous waste of time on the part not only of 
the lawyers and the parties, but of the courts and juries, 
and in much economic loss to the community. 

The American public has been far too prone to 
regard the practice of the law as a privilege which 
should be open to any bright, ambitious young chap, 
rather than an official appointment on behalf of the 
state to those who from the state’s point of view can 
best promote this branch of government. 


Branches of the Profession 


A graduate of an American Law School has prac- 
tically three departments of law which sooner or later 
he may choose from: 

1. The court, including judges of all kinds. 

2. Executive positions for enforcing the law, 

such as the Attorney General’s and City Solic- 

itor’s Departments. 

3. The practice of the lawyer, who is generally 

designated “attorney and counsellor-at-law.” 

With us the education for all these branches is 
practically the same, though it is different abroad, and 
the education of the legal practitioner is practically the 
same, though he may specialize in different branches 
of the law. He may turn out to be a criminal lawyer, 
or a tort lawyer (and sometimes specializing either for 
defendants or plaintiffs), or a real estate lawyer, or a 
patent lawyer, or a corporation lawyer, or as most of 
us willy-nilly prove to be, general practitioners, of 
whom it is expected that we shall know everything on 
every subject. 

We may again find that by choice or by force of 
circumstances we are specializing in the way we work 
along these lines. We may devote ourselves to court 
work and argument before juries or judges, or to office 
work in consultation with clients, examination of titles, 
drafting of documents, acting as trustee, administrator, 
ete., or we may find ourselves acting as commissioners 
on some of the great commissions, Federal, State or 
Municipal, which are taking over what was formerly a 
part of the work of the legislative branch of our gov- 
ernment. 

It is worth while to consider the nature of the 
work under these different heads as helping to deter- 
mine the mental equipment necessary for the man who 
does this work. 


Court Work 


It is a peculiar function of the American lawyer 
that the man who argues the case before the court is 


generally the same man who studies the law, gives 
opinion and advises the client and prepares the case for 
trial.' In this respect he differs from the English bar- 
rister or the Roman orator. The advocate must have 
not only the special knowledge of his case, but as much 
general knowledge as possible and, furthermore, must 
have the particular facility of being able to use it on 
a moment’s notice. He must, in the first place, be able 
to size up the men who are to sit on the jury, not only 
to secure proper selection, but in order to know what 
manner of appeal to make to them. He must also un- 
derstand the disposition of the judge. He must be able 
to turn to account any unexpected change of circum- 
stance in the case when his own or other witnesses 
testify contrary to his expectation. Here, again, while 
many courtrooms ring with the echoes of loud-mouthed 
advocates, it is found in the long run that fair state- 
ment, convincing logic and an air of sincerity count 
for more than oratory. 

Abraham Lincoln was once appointed to defend 
a murder case, and in his argument amazed and dis- 
appointed the defendant's friends who crowded the 
court-room because he stated the ‘facts fairly, admitted 
many things which pointed to the defendant’s guilt, 
and then in conclusion said he had carefully considered 
all the facts, and while it might appear that the defend- 
ant was probably guilty, who could be sure? and with 
tragic emphasis he asked the jury, “Are you sure?” 
The accused was acquitted, and as it happened, was 
later proved innocent. 

A happy turn or quick reply sometimes is remark- 
ably effective. Mr. Choate had made his argument 
and his opponent in reply was making steady head- 
way, but ended a period by stating that Mr. Choate’s 
eloquent argument had a serious hiatus, or rather sev- 
eral “hiati.’” Mr. Choate interrupted and said that it 
was impossible for his argument to have any “hiati.” 
The opposing attorney took him to task for what he 
stated was a conceited remark and wanted to know 
why this was impossible. Mr. Choate’s reply was: 
“Because hiatus is of the fourth declension.” The 
headway of the argument was lost. 

One more illustration from a jury case in my own 
practice. It was a suit brought by a college fraternity 
for damage to the walls of the fraternity house by 
reason of the building of a tunnel in the neighborhood. 
The lawyer for the plaintiff put on various collegians 
who lived there and who gave very prosaic accounts 
of the explosions to an uninterested jury. At recess 
he took in hand the last student witness and impressed 
upon him the necessity of describing the explosions and 
their consequences so vividly that the jury could feel 
and hear them. After recess the witness was put on 
and when he came to the shock of the explosions and 
the falling of the pictures from the wall over his bed 
his explosive utterance of the word “c-r-a-s-h” caused 
not only the jury and the judge, but the spectators in 
the crowded courtroom, to jump from their seats. This 
exaggerated manner of stating plain facts probably was 
the decisive factor in winning the only case of the sort 
which was won against the tunnel company. 


Office Work 


An active practitioner’s mind should be the sort 
of mind which is not disturbed by reading all the be- 
ginnings of half a dozen news stories on the first page 
of his newspaper and finishing them later on the sec- 
ond, third and following pages, interrupted by a lot 
of other items, editorials and advertisements. He must 
answer an endless flow of entirely unrelated questions, 
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some of principle, some of application, some of 
policy ;—a corporation seeks advice about the embezzle- 
ment by an employee, a liquor shipment and a delayed 
delivery of movie films; a querulous gentleman objects 
to the smoke from a neighbor’s burning leaves, then 
propounds some question about the proper construc- 
tion of a life tenant’s rights under his uncle’s compli- 
cated trust will; an angry business man wants to en- 
force a contract evidenced by a long correspondence 
and business relations covering many years, and made 
more difficult to determine by illegible hand-writing, 
ambiguous style and treacherous memory; one lady 
wishes a marriage on Sunday, another a divorce from 
a too amiable husband ; a company seeks a reorganiza- 
tion; a minor his wages, a philanthropist a new self- 
administering law correcting evils you believe to lie in 
human nature; a partnership wants a definite rule as 
to how far it can go agreeing to fix prices; a politician 
wants a new voting district created for him; and most 
of them want you just to glance over their income 
excess profits, estate or other government tax return 
and tell them they are all right. A lawyer’s diary is a 
hodge podge compared to which a dictionary is a model 
serial. 
Public Commissions 


As is well known, when Congress or our State 
Legislatures are in session we frequently hear of the 
establishment of some new public commission along 
the lines of the Federal trade commission, interstate 
commerce commission, Federal reserve board, or public 
utility commissions, and the powers given these com- 
missions and sustained by the courts have in many cases 
seemed to contradict the old-established principle that 
legislative functions could not be delegated, and there 
will doubtless in the course of time be a more exact 
definition of the limitations of the powers which can 
be conferred on these commissions. It has been the 
custom to appoint, because of their legal training, a 
good many lawyers on these commissions, since their 
functions seem to be partly legislative and partly ju- 
dicial, both calling for commissioners with a legal train- 
ing. Not only commissions appointed by legislative 
authorities, but bodies of men appointed as boards of 
trustees or receivers by the courts have come to func- 
tion in a similar fashion, and for these positions law- 
yers are frequently chosen. 

For one illustration of the sort of work a lawyer 
may be called upon to perform, let me cite the dissolu- 
tion proceedings against the New York, New Haven 
and Hartford Railroad Company in 1914, when the 
threatened monopoly of transportation in New Eng- 
land by that railroad was taken in hand by the United 
States Courts and bodies of trustees were appointed 
to take over the trolley lines in Massachusetts, Con- 
necticut and Rhode Island, respectively. 

In Rhode Island there were five trustees, of whom 
the majority were lawyers. To these trustees were 
transferred all the stocks and bonds in the trolley roads 
formerly held by the New Haven Railroad. They 
were instructed to sell the same to parties not con- 
nected with the New Haven Railroad, and pending 
such sale, to manage the road themselves. It was con- 
sequently necessary for these men as stockholders to 
elect themselves directors and officers of the various 
roads and to manage these trolley properties. 

As an illustration of the complication of organ- 
ization it may be interesting to cite the fact that the 
writer had eighteen different offices and positions, each 





one calling for different responsibilities and obligations. 
Under these circumstances it is sometimes difficult 
when action is taken to be sure in what capacity this 
legal Pooh Bah is acting. 

It is interesting also to note in this connection that 
this decree appointing these trustees contained a provi- 
sion of some significance in the development of our 
law. When I was selected to serve as trustee, the 
appeal was made on the ground that I would be ren- 
dering a public service. I replied that I was willing 
to act if that could be definitely stated in the decree. 
No precedent could be found for this but, notwith- 
standing, I caused the words to be inserted that each 
body of trustees should exercise its powers without 
regard to the interests of the New Haven Company or 
any other corporation or person, “but with due regard 
for the public interest.” This provision has enabled 
the trustees both in practice and in law to do many 
things in the interest of the public which otherwise 
they might not have been able to do and certainly could 
not have done without question. 

The management of a system of trolley lines raises 
a constant succession of questions of mixed law and 
policy. It has included in this instance the fighting of 
two strikes, wage cases before the War Labor Board 
and rate cases before the Public Utilities Commission, 
and the drafting of various acts of legislation, includ- 
ing an entire plan of reorganization which involved 
many new features not only of legal, but of economic 
and social consequence. 


Mental Equipment 


From the above it may seem as if a legal prac- 
titioner were expected to have omniscience, and it is 
true there is scarcely a department of human knowl- 
edge, the information obtained from which or the study 
of which may not prove of some profit to him in his 
practice. He has to take up all sorts of matters and 
questions and examine experts in all sorts of lines in 
order to get at the truth for his purpose. As our social 
life becomes more complex the lawyer needs to know 
more, and especially to be so buoyed up by life-saving 
principles that he is not drowned in the ocean of prece- 
dents. Some of these may be readily inferred from 
the illustrations I have already given, and I can only 
emphasize some particular sorts of mental equipment 
of greatest practical moment. 


Judgment 


The development of the faculty of sound, prac- 
tical judgment is of the utmost consequence to success 
in practice. Without it, the possession, even in a high 
degree, of knowledge of the law on the more purely 
intellectual side, will not insure success. I have known 
men of broad experience and good judgment to be in 
the very forefront of the bar whose actual faruiliarity 
with statutes and decisions has been well known among 
their fellow practitioners to be relatively superficial. 
It is fair to add that such men in the exercise of this 
very quality of good judgment rarely fail to surround 
or ally themselves with the best legal assistants ob- 
tainable. 

To illustrate briefly what I mean by the exercise 
of judgment as distinguished from the application of 
purely legal principles—suppose a client states his case 
to you and inquires what are his rights. You make a 
careful examination of the authorities and find that 
principles appear to be well settled which, logically 
applied, would make his rights xy. It appears, how- 
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ever, that the actual facts are unusual, and that al- 
though there is no logical escape from the result xy, 
it will be necessary for the court, in reaching that 
result, to extend the principle involved slightly beyond 
the point to which it has, therefore, been carried, or 
that this principle, although well established wherever 
the point has arisen, is novel in your particular juris- 
diction. 

In such a case advice must always be tentative and 
given with some qualification. There is a point to 
which courts, at least many courts, will not be forced 
by logic, precedent or argument, or anything short of 
a binding decision of their appellate court on all fours 
with the case at bar. As Mr. Elihu Root has said— 

Man is not a logical animal, and that is especially true 

of the people of the United States and the people of 
Great Britain. 

In such a situation, the attorney who confidently 
advises that the rights of his client must be xy may 
find at the end of a lengthy and expensive litigation 
that the true algebraic formula develops into the letters 
n.g. This is perhaps only another way of saying that 
courts are human, and like to reach a result which will 
be on the whole as fair to both sides as possible; and 
if logic has to be strained a little for that purpose, they 
will not be too closely confined in their reasoning. 

I have in mind an instance where a client desired 
advice as to his rights in equity to the continuation of 
certain payments which had theretofore been made to 
him. With reference to the principle involved, it had 
been established and recognized for over one hundred 
years in the courts of Great Britain and America, and 
although in some cases relief had been granted, and 
in others denied, in not a single case had the existence 
of the principle been disputed. 

The matter, however, was a novel one in the juris- 
diction where the question arose, and the court, after 
full arguments and briefs, held that the principle had 
no application in the jurisprudence of that particular 
state, and declined to grant the desired relief. Such 
cases are not infrequent and show that pure logic can- 
not be pressed too far in advising as to a client’s rights. 

And, of course, it is also true that courts, like 
other people, occasionally make mistakes, so that it is 
rarely wise to advise too confidently as to the outcome 
of any contested proceeding. There is no end to the 
ingenuity of counsel, and your opponent may suggest 
some argument, the importance of which seems trifling 
to you, but which may, rightly or wrongly, be consid- 
ered decisive by the court. 

Then, too, the development of sound judgment, 
coupled with some knowledge of business and affairs, 
will often safeguard your client from disadvantages 
which may be concealed in the very result which he 
thinks he wants. A client comes to you and says, “Can 
Ido thus and so?” From an examination of his case 
you reach the conclusion that he clearly can, and you 
may not be blameworthy if the matter stops there. 
But, if from your knowledge of the whole field you 
advise that there are collateral disadvantages making 
such a result on the whole undesirable, you have made 
a friend as well as a client. 

For example, John Smith, executor and residuary 
legatee under a wiil, finds that he must pay an inherit- 
ance tax to the State of New Jersey. The tax will be 
decreased by $1,000 if he can be allowed to make a 
charge against the estate of $25,000 for his services as 
executor, but he wonders, since he is himself the resid- 








uary legatee, whether he has a legal right to make the 
charge, being, in effect, a charge against himself. He 
consults two lawyers, both of whom advise him that 
the charge proposed is entirely proper and lawful, but 
one of them adds that if he makes it he will be re- 
quired to pay an income tax to the Federal Government 
on $25,000 additional income, resulting in a net loss to 
him on the entire transaction of say, $5,000. Is there 
any doubt as to which lawyer he will consult in the 
future? 

It is difficult to distinguish perhaps how far this 
judgment, or what is really developed common sense, 
can be cultivated and how far it is inborn. President 
McCosh of Princeton said to a sub-freshman: 

If you wish knowledge of the languages, of mathe- 

matics, philosophy, medicine, laws or theology, come to 


us and we can give it to you, but if you want common 
sense, God pity you, we cannot help you. 


Accounting 


As one of the most practical subjects nowadays 
I would suggest accounting, or at least, bookkeeping. 

Do all you can to familiarize yourself with the 
principles of accounting. I refer not to the legal prin- 
ciples of accounting in equity, but to those which un- 
derlie the recording of financial transactions. Business 
men frequently talk in terms of debits and credits, and 
may have a slight opinion of an attorney unable to 
follow them in what is to them the a-b-c of their affairs. 
A course in the elements of simple bookkeeping is not 
to be despised. The late Professor Gray used to say 
that some of the greatest difficulties he had encountered 
in his career were due to the fact that he was never 
well grounded in the principles of bookkeeping. There 
is a very great body of legal affairs in which accounts 
and accounting are of the very essence. The use of 
trained accountants is frequently necessary, and the 
ability to meet them understandingly upon their own 
ground is of the utmost consequence. In acting for 
executors, trustees or any fiduciaries, ability to under- 
stand their books is vital, and the attorney who is un- 
able to do so is at great disadvantage. The same may 
be said of matters of bankruptcy, receivership, pro- 
ceedings in connection with public utilities and rate 
making, and a host of other special subjects. A sim- 
ple instance may also be found in the organization of 
corporations, the taking over by them of various as- 
sets and liabilities, and making certain not only that 
their stock is, but also that it shall appear on their 
books to be, fully paid and non-assessable. You may 
say that this is the business of their bookkeepers and 
accountants, and so it is, but the attorney who can 
intelligently advise in such instances is in demand: Ac- 
countants occasionally have curious ideas as to the 
legal meaning and effect of their entries. 

I have in mind a situation in which a corporation 
was issuing $100,000 of preferred stock and 1,000 
shares of common stock without par value. The sub- 
scribers were to pay in $40,000 cash, and mixed as- 
sets, including trademarks and patent rights, of the 
estimated value of $60,000. Their accountant, a trained 
bookkeeper, proposed to set up the cash payment of 
$40,000 against the issue of preferred stock, and the 
mixed assets were to be applied on his books against 
the non-par stock. Of course, the effect would have 
been to leave in existence a stockholders’ liability as 
against the preferred stockholders of $60,000, which 
was easily avoided by charging the total of the cash 
and mixed assets against the preferred stock and is- 
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suing the non-par stock for services in the organiza- 
tion of the corporation. 

If further illustration of the value of knowledge 
of accounting be needed, the recent and tremendous 
expansion of that branch of the law having to do with 
taxation, particularly the Federal Income Tax, shows 
the importance of this subject to every lawyer who 
hopes to do corporation work. Learn to familiarize 
yourself with financial statements, such as operating 
statements, balance sheets, etc. Excellent text books 
are available which, besides being of great value, are 
highly interesting, and the result of study in this direc- 
tion will compensate you a hundred fold. It will not 
only make you a better lawyer, not only give point and 
application to dry legal principles, but will be of assist- 
ance in the practical running of your office, and more 
important, in giving you some degree of business train- 
ing and insight. 

As a prerequisite to accounting and valuable per- 
haps more than any other one subject as a means of 
mental discipline I would emphasize—if it is neces- 
sary to do so—the prolonged stud) of mathematics. 


English Language 


When a lawyer begins the practice of his profes- 
sion, his education in the science of jurisprudence has 
just begun, as has his training in the art of drafting 
and in the presentation of cases in court. The art of 
the practitioner, in conducting trials, must practically 
all be developed from his experience. If art may be 
defined as knowledge made efficient by skill, the knowl- 
edge requisite may have been acquired before practice 
begins, but the skill is to be attained. The need of 
wide reading in English literature and practice in Eng- 
lish composition cannot be over-emphasized. The 
analysis of masterpieces of argument, making original 
briefs, and the composition of written arguments, tend 
to orderliness even in the hastily prepared arguments 
to juries. Ideas are most important but they have 
to be expressed clearly and forcibly. It makes all the 
difference in the world how a thing is said—especially 
in an appeal to the emotions. 

As the years pass, improvement in written or 
spoken style will come from practice, and the habit 
of reading, almost daily, good English. I do not mean 
a half day of leisure, spent in finishing a novel, but 
the use of brief intervals of not more than ten or fif- 
teen minutes, spent in the careful reading of master- 
pieces always at hand. The beautiful rhythm lingers 
in the ear, and the stimulus to precision in the use 
of words is constant. 

The habit of reading, and the accumulated expe- 
rience in trials where the effect of testimony and of 
manners of witnesses can be studied, are the means by 
which a trial lawyer grows, in his art. 

Most of what I have said cannot be illustrated, 
but your skillful trial lawyer, with a sound and broad 
elementary education, who has carefully prepared his 
case will find himself only occasionally surprised by 
the testimony and he may then draw on odds and ends 
of information which he recalls across the years, de- 
rived from the reading of literature, especially biog- 
raphy, novels and plays dealing with human character. 

Sir Walter Scott, who was a good lawyer, held 
a lawyer without knowledge of literature to be a mere 
mechanic earning his daily bread. 

A knowledge of some other language than Eng- 
lish will be of great help in cultivating a sense of the 
value of words, especially if it be either Latin or Greek, 











and although Latin may become for obvious reasons 
the most directly useful to the lawyer, I believe Greek 
to be the best for this particular purpose, since of all 
languages ever spoken it is the nearest perfect in its 
coloring, in its phrasing and especially in its fine dif- 
ferentiation of meanings and in its perfect sense of 
proportion. 

With the knowledge of the best literature comes 
not only a command of language but a more intimate 
knowledge of human nature, and it is for this reason 
that I mentioned especially biography, novels and 
plays. How few people in real life we have the op- 
portunity to know as well as we do the imaginary 
creations of the great writers! How that knowledge 
helps us to understand and to sympathize with many 
a man and woman whose emotions else would be un- 
intelligible to us! 

In a lower criminal court, presided over by a 
judge without a jury, a foreigner was being tried for 
a murderous assault with a knife upon one of his 
countrymen. The respondent and the other witnesses, 
except the police, spoke very badly broken English, 
and no interpreter was present. Respondent’s coun- 
sel tried, without success, by several questions which 
became more and more leading, to elicit the testimony 
that the man whom he stabbed had repeatedly threat- 
ened his life. The respondent replied to several ques- 
tions with great violence of manner, “He gave me 
this,” “He did this,” “He made this,” and as he an- 
swered he pressed both thumbs against the sides of 
his forehead and pointed his forefingers upward. His 
counsel asked a few more questions, of little import- 
ance, and rested his examination. The prosecuting 
attorney asked no questions. The judge found the 
man guilty and sentenced him. It was apparent that 
none in the crowded court-room, except the few immi- 
grants from the Azores, understood one of the com- 
monest allusions in the literature of the Elizabethan 
and Restoration periods; namely, to the shame visited 
upon a husband whose wife is unfaithful, to the horns 
which all cuckolds must wear upon their foreheads. 
An understanding of the gravity of the provocation 
might have caused the judge to mitigate his sentence 
even if it had not resulted in an acquittal. 


Natural Science 


So much of the rushing life of today is explicable 
only with some understanding of the natural and ap- 
plied sciences that a knowledge of them in general 
and of some one in particular to the extent of appre- 
ciating the purposes and ways of scientific thought 1s 
almost essential at least to a trial lawyer. A couple 
of illustrations will suffice. , 

A lawyer defending a gas company in a suit for 
personal injuries caused by an explosion in the street, 
during the presentation of the plaintiff's case, and be- 
fore his own experts prepared to testify had arrived, 
was confronted by a poorly informed witness on gas 
explosions, who against his objection was permitted by 
the court to testify, as an expert. Rather vague recol- 
lections of the difference in the chemical composition 
of sewer gas, marsh gas and illuminating gas enabled 
him to nullify the effect on the jury of the witness's 
specious conclusions, so that the jurors’ minds were 
still open for the sounder explanations of the causes 
of the explosion when later, defendant’s competent ex- 
perts had opportunity to make them. 

In a suit against a public utility, brought by a 
distinguished-looking man, whose face had the char- 
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acteristic pallor of progressive anemia, defendant’s 
counsel was able to indicate, even to the jury, the un- 
soundness of the medical expert’s claim that a perni- 
cious defect in metabolism could possibly be caused by 
a green-stick fracture of two ribs. The testimony of 
the doctor came as a complete surprise to defendant’s 
counsel, and the point of counsel’s attack was sug- 
gested only by some ideas from his high school days 
when, for the first time, he handled the bones of a 
human skeleton and listened to instruction in element- 
ary physiology concerning the circulation and composi- 
tion of the blood. 
Jurisprudence 


There is one real danger in practice against which 
it is difficult to guard, and that is dependence on cases 
rather than on principles—the seeing of the particu- 
lar instance as a thing detached, instead of as a part 
of a great system. One sits face to face with a client 
and cannot see beyond him to the mass of his fellow- 
men. One stands face to face with a judge and can- 
not see before and behind him to the great line of 
law-givers and expounders in which he is only one 
unit. One looks across the desk to a despairing law 
clerk hopeless and helpless who shamefacedly con- 
fesses he has searched everywhere and cannot find a 
single precedent in point. The best he can furnish is 
a dictum of an obviously ignorant judge of an obscure 
court. The case seemed as good as won on principle, 
but it is now as good as lost on lack of authority. 
Where are the principles of jurisprudence which 
should illumine our path? What is the use of these 
cases except to help to these principles? Impatient 
insuch an emergency I once filed a brief in a case turn- 
ing on a trust will in which there was not a single au- 
thority cited. Though this case was won I do not ad- 
vise the trying of such a tour-de-force often in the 
interest of your clients. 

The average lawyer sees in Shylock the comedy 
of a grasping Jew defeated in his purposes by a rather 
questionable decision based on rather flimsy arguments. 
But serve him right! Courts should find some way to 
do justice. The great German jurist von Ihring saw 
in Shylock the tragedy of a man standing before the 
court and crying aloud, “I crave the law” and claim- 
ing his rights in vain. 

There is no better way to comprehend the vir- 
tues and defects of our system of English Common 
Law than to study another great system like the Ro- 
man Law. Trace its development from primitive times 
through the kingdom and the republic to its perfect 
bloom in the republican empire and then its gradual 
decline arrested by the great codification of Justinian. 
How many analogies to our own experiences! How 
helpful often in direct application or analogy and more 
often still in suggestion! Draw inspirations from the 
great jurists of the empire—great not only as law- 
yers, as thinkers and as writers—but as citizens and 
men ! 

Social Science 


Law in the past has been the product of gradual 
growth—the final embodiment in concrete form of a 
generally recognized custom. This is especially true 
ot the English Common Law. But today the world 
is changing so fast there is not time enough for cus- 
foms gradually to grow into law by the old slow pro- 
cesses. These processes have to be speeded up like 
the processes of transportation and communication. It 
therefore becomes necessary for those whose duty it 


especially is to suggest and draft and interpret and 
apply the laws, to have a thorough-going understand- 
ing of the social conditions they are thus artificially 
stimulating. Social science is a modern necessity and 
understanding of it is an important element in a law- 
yer’s mental equipment if he is to fulfil his duty to the 
public, and it is most desirable in fulfilling his duty 
to his clients. So much of the legislation, enacted or 
proposed, deals directly with social questions that a 
lawyer unfamiliar with the fundamental principles of 
social science finds it difficult to know whether to ad- 
vocate, or modify or oppose any particular proposal, 
or on what grounds or with what consequences. 

He may be asked by an interested ‘client to op- 
pose the passage of a Minimum Wage Bill, or to con- 
test the constitutionality of a Municipal Zoning Sys- 
tem, or to secure the modification of a Child Labor 
Bill, or to formulate for a corporation a system of 
profit-sharing. Or it may become his duty as a citi- 
zen to take some position for or against a measure 
designed to eradicate some recognized evil. The pur- 
pose may be good and the measure futile or possibly 
even vicious. And here again may arise an apparent 
conflict between a lawyer’s duty to his client and his 
duty to the public. 

In the reorganization of our country, hastened and 
made more urgent by the great war, social reforms 
appear in a new light as the basis of national efficiency. 
Shall trusts be prohibited, or regulated, or allowed free 
play? Are labor unions to be encouraged or discour- 
aged? What are the proper limits to be placed on the 
right to strike? There appear in new and heightened 
contrast collectivism on the one side and individualism 
on the other. The independent man living on a New 
England farm in early colonial days had different prob- 
lems to face and needed the assistance of different 
laws to face them, from the man in the country-at- 
large today, almost helpless because of the interde- 
pendence of all classes in all sections of the country. 
The problems await chiefly legal solution, and in the 
solution the fundamental principles of our govern- 
ment need to be made entirely clear. They need to 
be established as distinct from the occasions of their 
establishment, and the circumstances with which their 
application has been surrounded in the past. Many a 
cause is bolstered up by a quotation from George 
Washington when the question is not what Washing- 
ton did advise under those special circumstances, but 
what he would advise under the present circumstances. 
Here again we find the distinction between the author- 
ity of a particular case and the principle underlying 
the case. 

A Lawyer’s Threefold Duty 


It is well to recall not only to law students but to 
legal practitioners as well that a lawyer’s duty is three- 
fold. 

He has obviously a duty to his client. This is so 
obvious that it has obscured the other duties. Some 
men, finding it the only one which pays cash returns, 
devote themselves to it exclusively and from this go 
on to limiting that duty to those clients who can pay 
well. 

But the lawyer owes a duty also to the court. He 
is appointed by the court. He is an officer of the 
court, the originator of all writs and judicial proceed- 
ings. It is his duty, so far as he can, to enlighten the 
court and aid it in ascertaining the truth, and in secur- 
ing universal, equal and exact justice. We all know 
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that this ideal of justice is not yet attained. The law- 
yer shares with the court the obligation of upholding 
the Constitution and the laws. But how often we find 
him helping to evade the laws, and in his endeavor to 
help his client, to hoodwink the court. It has reached 
such a pass that many times judge and lawyer meet as 
civil enemies, the former assuming that the latter is 
trying to “put something over on him,” to obtain some 
unfair advantage. We sometimes see the dishearten- 
ing spectacle of two highly paid members of the bar 
contesting before a judge for the claims of their re- 
spective clients, in a matter wherein the public has the 
greatest interest and the latter is left to the sole un- 
aided protection of the low salaried and perhaps none- 
too-well informed judge. The possibility that both 
these lawyers may have taken their cases upon the 
basis of a contingent fee, makes it still less likely that 
the judge can with any confidence look to them for 
help in their capacity as officers of the court. 

But there is another kind of legal practitioner to 
whom we may turn in contrast who exemplifies in his 
life the fulfilment of this duty to the public. We find 
him in every age. The greater the lawyer—the greater 
has he shown himself as citizen. When Papinian, the 
leading lawyer of his or perhaps any age, refused to 
defend Caracalla’s murder of his brother and refused 
even to attack the memory of the brother and suf- 
fered death in consequence ; when James Otis resigned 
his lucrative position as Crown Advocate and fought 
for the rights of the Boston merchants against the 
oppressive general warrants and refused any reward ; 
when, to take an up-to-date instance, Charles E. 
Hughes took upon himself the unpopular cause of the 
Socialists in the New York Assembly and fought for 
what he saw was a fundamental principle involved in 
the situation—they all exemplified the high standard 
of the legal profession which, regardless of personal 
consequences, has been in the forefront of every fight 
for liberty. 

The lawyer further owes a duty to the public. He 
has been appointed by its representatives as one of a 
privileged class on whom the public can rely for aid 
in making the judicial branch of the Government a 
success. The members of the bar are presumed to be 
fitted by character and natural ability and training to 
guard the public interest. They are false to their trust 
when they disregard the public interest and use their 
positions, firstly, to fill their own pockets, and as a 
means thereto; secondly, to protect their clients’ in- 
terest solely, and by hook or crook. The present ten- 
dency of commercialism, if unchecked, is bound to 
alter our system of practice. With special rights must 
correspond special responsibilities. 

Conclusion 

Sometimes when we sit in our library and look 
about at walls lined with books most of which we 
ought to know—but which we cannot find time to read, 
and when we see an endless succession of men and 
women, each with a question the answer to which we 
feel we ought to know but which we do not, and when 
we realize how purely selfish many of their motives 
are, and when we see error piled upon error all about us 
and nothing settled, and so much to do and, worse than 
that, so much to undo, we may momentarily be in- 
clined to exclaim, “What is the use!” and to say with 
Arthur Balfour : 


Man’s very existence is an accident, his history a 
brief and discreditable episode in the life of one of the 
meanest of the planets. 


And then we realize how fortunate we are. [f 
we knew it all we would not have the pleasure of 
learning. If all was done, we should not have the 
pleasure of doing. If all was settled, what should we 
plan? If the world were perfect, we could not have 
the satisfaction of trying to make it a little better. 
It and we might as well stop revolving. 

These are not causes for unhappiness. “There 
be,” says Coke, “three kinds of unhappy men: He 
that hath knowledge and teacheth not; he that teacheth 
and liveth not thereafter ; he that knoweth not and doth 
not enquire to understand.” 

No! We live in the most interesting of times 
when opportunity opens on every side—when if it is 
not made, we can make it. And of all men in the 
world the opportunity is for Americans, and of all 
American citizens for the lawyers, and of all lawyers, 
for those highly trained in the law schools. Of those 
to whom much is given, much shall be required. 





The International Law Association’s Meeting 
In Buenos Ayres 

“The decision of the International Law Associa- 
tion, this year to visit Buenos Ayres for the purpose of 
holding its Annual Conference there will strike most 
people as a very happy thought. So long as the Asso- 
ciation confines its meetings to Europe—though we 
should note that it has twice been to the United States 
—and especially while it haunted The Hague, it was 
in danger of taking a somewhat local European view 
of international problems. But Europe, unfortunately, 
is now losing the hegemony of the world of civilization 
and jurisprudence which it has enjoyed since the days 
of the Roman Emperors. Latin America and the United 
States, Japan, and the new nationalities of the 
Orient, which seem to be emerging at last out of the 
secular epoch of stagnation, will have in the future a 
great deal to say on both thesé matters. South America, 
we need hardly add, has been almost the chief home of 
the study of International Law for the last half- 
century. Not even the classic academies of Holland 
and Switzerland have devoted to it the same attention 
as the innumerable societies of jurists which are found 
everywhere in Latin America. As Lord Bryce pointed 
out in his ‘Impressions of South America,’ this pre- 
dominance of interest in International Law among the 
American Latin race has arisen out of two circum- 
stances, the large number of independent states closely 
allied in blood and possessed of identical juristic insti- 
tutions, added to the inheritance of legal problems 
arising out of the connection with Spain which lasted 
for three centuries. Every state in Latin America pos- 
sesses a complete system of legal codes, founded on 
those of Napoleon. These codes, Civil, Criminal, and 
Commercial, were translated into English in the decade 
before the war by Mr. Wyndham Bewes, an active 
member of the International Law Association, and 
published by the enterprise of an international firm. 
The wide interest of Spanish jurists in International 
Law, indeed, is testified not only by their admirably 
complete codes, but also by the fact that their contribu- 
tions to the proceedings of the International Law As- 
sociation exceed those of any other race except the 
Anglo-Saxon. We wish the coming Conference at 
Buenos Ayres all success. Lord Birkenhead, we under- 
stand, and Lord Phillimore are among the many em! 
nent lawyers who have arranged to attend.”— Solier 
tors’ Journal and Weekly Reporter (London); May -/. 
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CURRENT LEGAL LITERATURE 








A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
Mention of the Interesting and Significant Contributions Appearing 
in Current Legal Periodicals 





I. Among Recent Books 


NTERNATIONAL LAW, Chiefly as Interpreted 
| and Applied by the United States. By Charles 

Cheney Hyde, Professor of Law in Northwestern 
University, Member of the Bar of Illinois. In two 
volumes. 1690 pp. Little Brown and Company, Bos- 
ton, 1922. 

The practicing lawyer, dealing with the rights and 
obligations of private persons, has been prone to re- 
gard international law as outside his field. Com- 
plications arising from the World War and the Mex- 
ican situation, however, have called to the attention of 
the bar the fact that a knowledge of international law 
is frequently necessary to advise clients as to the steps 
to be taken to protect property or contract rights 
abroad, present or in futuro. Not only as a result of 
belligerency or revolution, however, but in peace times 
questions involving international law may arise in a 
law practice. In addition to the now wide field of 
claims against governments, they may concern, for ex- 
ample, the interpretation of a treaty, the powers of 
foreign consuls here in America, or our consuls abroad. 
As business tends more and more to cross national 
boundaries and capital to seek investment abroad, in- 
ternational law will tend to become part of the pro- 
fessional equipment of the private law office and books 
on the subject will enter working law libraries. 

A treatise on international law, to be of value to 
the lawyer, however, must be a study of the application 
in practice of its principles to the changing facts of 


international life, both as affecting individuals and 
government. To enable him to forecast the probable 
action of the authorities in his case, the counsellor must 


have access to a discussion based on actual precedent 
with liberal citation of authorities. Professor Hyde 
in the two volumes under review has held to this prac- 
tical purpose. His work is “an attempt primarily to 
portray what the United States, through the agencies 
ot its executive, legislative and judicial departments, 
has deemed to be the law of nations.” It is a study of 
the practice of the United States as expressed in the 
state papers, treaties, decisions of the courts, and of 
arbitration tribunals, laws of Congress, and the actions 
of the authorities putting into effect their understanding 
ofthe law. This includes a statement of the position 
t the other side in the controversies to which the 
United States has been a party, and the author has 
lawn freely from original sources in making it plain. 
Vt particular interest to lawyers will be the discussion 
in the book of the conclusion and interpretation of 
treaties (pp. 1-96—II), including the constitutional 
power of the United States, which the author thinks 
should be interpreted broadly, and the effect on private 
rights of a change of sovereignty (p. 200 et seq—lII), 
including its consequence in respect to private law, 
public debts, concessions, and private rights in gen- 


tral. Claims against governments are also well dis- 


cussed (p. 272-1), and the author incorporates in his 


tudy of the rights of individual property and war 


: at or 
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(p. 232 et seq.—I1), the experience of the World War, 
notably interesting on such topics as_ belligerent 
domicile (p. 557—II), and the comparatively new 
question of the treatment of property owned by cor- 
porations in naval war (p. 567—II). 

The author has not entirely limited himself to 
precedents affecting the United States, but has in a few 
instances gone outside American experience where it 
was necessary to develop a branch of the subject. No- 
tably this is so in his treatment of international waters. 
In order to give an adequate statement of the situation, 
he has found it necessary to consider not only the posi- 
tion of the United States, but also that of European 
and South American states, and the international ad- 
ministration of the Rhine and the Danube, in which 
the United States took no part. 

Equally, in discussing the right to take possession 
of territory, he has given a place in the text to the Gen- 
eral Act of the Berlin Conference of 1885 in respect to 
Africa, and, even where there is no reference in the 
text to non-American precedent, the notes contain ref- 
erences to original documents and to books and 
articles where they can be found. In the main, how- 
ever, the author has kept within the limits he laid for 
himself, so that the American point of view is not 
confused with the practice and opinion of foreign 
governments. 

An exposition of the American theories of inter- 
national law is not, however, the sole end of the book, 
though in itself worthy of the vast amount of work 
and the scholarship in interpretation and classification 
devoted to its production. If international law is ever 
to be successfully codified, the code must be based upon 
an exact knowledge of what the various governments 
conceive to be the principles of that law, but not on 
that alone. Changing economic and social conditions, 
changing ideas as to the liberty of peoples, the inter- 
dependence of states, must be taken into account, and 
the principles which should be applied must be based 
not alone on 18th or 19th or even 20th century prece- 
dents, but on a clear appreciation of the interests of 
the parties and the facts of international life. The 
author, therefore, does not hesitate to give his own 
opinions as to the reasonableness or “unreasonable- 
ness of any rule which, however widely accepted, and 
although acquiesced in by American statesmen, has ap- 
peared through its operation to violate the requirements 
of international justice.” 

The author boldly applies to the law of war at sea 
this test of fitness to modern conditions. His criticism 
of the former rules of conditional contraband is very 
interesting. The rule that the burden of proof should 
fall on the captor to show the intended military use of 
captured foodstuffs and other conditional contraband 
bound to enemy ports, he thinks, is contrary to the 
facts of the war of today, where “the whole male popu- 
lation may be under arms or in munitions plants” (p. 
597—I1), and the government may requisition any 
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goods for military purposes, so that the burden of 
proving innocent use should be on the owner. The 
result would be to make all goods bound to an enemy 
port presumptively contraband and the presumption 
would be almost impossible to refute, so that prac- 
tically any such goods could be captured at sea. 

It is very doubtful if this change in the law to 
favor belligerents will be accepted by commercial 
states. Even if conditional contraband is not fully re- 
spected in practice in great catastrophes like the wars 
of the French Revolution and the World War, yet the 
neutral can always claim damages for goods taken 
and -demand limitations in regulation, if the principle 
that neutral trade is to be favored stands. In local- 
ized wars, like the Graeco-Turkish, the old rule will 
cause less inconvenience to innocent commerce and 
neutral governments will enforce it. 

However, whether they agree with all of his con- 
clusions, members of the bar will find Professor Hyde’s 
book valuable as a practical help in cases where inter- 
national law applies and interesting as a study of that 
law in operation. J. P. CHAMBERLAIN. 

New York City. 


Public Opinion, by Walter Lippman. Harcourt, 
Brace & Co., New York.—In this book Mr. Lippman 
has given us one of the first and most important scien- 
tific studies of this most important form of the social 
control of human relations. It is gratifying that the 
product of such a searching investigation has been pre- 
sented in a quite readable manner. In lieu of the ex- 
tended review which this book merits, there is made 
the general statement that, to the profession most 
closely concerned with public affairs, this book is of 
prime importance. It deserves a wide reading and 
careful study by the American Bar. 

The Mind in the Making, by Professor James Har- 
vey Robinson. Harper & Bros., New York.—‘This 
book deals with what H. G. Wells calls ‘the race be- 
tween education and catastrophe.’ It makes plain the 
historical reasons for our intellectual bondage and 
points the way of escape and the consequent lightening 
of the world’s burden of stupidity, blindness, and 
threatening disaster.".—-The jacket. It is believed 
that this is easily the most significant book coming to 
this department during the year. With however few 
of the author’s conclusions the reader may agree, he 
cannot avoid being powerfully stimulated to re-examine 
many of his notions of human behavior and welfare. 
This is not a pleasant book for those who have not yet 
passed beyond that timidity of thought which inhibits 
a re-survey of their settled opinions. 

Social Degeneration and Decay, by R. Austin 
Freeman. Houghton, Mifflin Co., Boston—Most of 
this book is devoted to a highly instructive array of the 
evidence of a general deterioration of the human race 
resulting from the introduction of automatic ma- 
chinery. The author’s solution is somewhat fanciful, 
being the segregation of the most fit beings of our times 
to the end that a desirable type of man may survive. 

Government and Industry, by C. Delisle Burns. 
Oxford University Press, London (American Branch, 
35 West 32nd Street, New York City). —Government 
is generally thought of as interfering in business merely 
to regulate or prohibit certain conduct. This book is a 
valuable study of the marked extent to which govern- 
mental intervention in business is promotive. It treats 
the English situation, but suggests important parallels 
in American conditions. 








Economic Aspects of the Great Lakes—St. Law. 
rence Ship Channel, by R. S. McElwee and A. H. Rit. 
ter. The Ronald Press Co., New York.—Can ocean 
vessels on this proposed route compete with existing 
freight routes to and from the Northwest? Before 
making the investigations which form the basis of this 
book, the authors thought not. It is their conclusion 
that changes in costs and other conditions of transpor- 
tation and the great increase in the needs of the North- 
west compel a change of opinion on this question. 

Peace and Bread in Time of War, by Jane 
Adams. The Macmillan Co., New York.—This book 
tells in an interesting way the story “of the efforts for 
peace made by a small group of women during the 
European War, and of their connection with the women 
of other countries.” The preface continues, “Our por- 
tion was the odium accorded to those who, because they 
are not allowed to state their own cause, suffer con- 
stantly from inimical misrepresentation, and are often 
placed in the position of seeming to defend what is a 
mere travesty of their convictions.” 

The Little Corner Never Conquered, by John Van 
Schaick, Jr., formerly Lieutenant Colonel, U.S. Army, 
and Commissioner to Belgium, A. R. C. The Mac- 
millan Co., New York.—This is the story of the Ameri- 
can Red Cross work in Belgium told by a participant 
who has taken the time necessary to see his subject in 
perspective. 

Production and Fair Profits, the Key to Industrial 
Peace, by James Turner. Sherratt & Hughes, Man- 
chester, England—The author grew up in the cotton 
indusiry, becoming a wage earner at eight years of 
age. His thesis is that by fixing maximum prices or 
limiting profits in private industry and by dividing the 
profits allowed equitably between employer and em- 
ployee, the State taking all the excess profits for the 
purpose of reducing taxation, there will result a system 
of trading which will insure a “square deal” between 
labor and capital. 

Pulling Together, by John T. Broderick. Robson 
& Adee, Schenectady, N. Y.—This book is a spirited 
argument for employee representation as a cure for 
industrial strife, the argument beginning with the as- 
sumption that the interests of labor and capital are 
really common, not at all conflicting. 

The Community, by Prof. Edward C. Ludeman 
of North Carolina College for Women. Association 
Press, New York—The author’s thesis is that the 
community is the social unit best suited as a channel 
through which to influence public opinion for social 
betterment. The book is an interpretation of the Com- 
munity Movement for students of community organt- 
zation and general readers. 

Dry Laws and Wet Politicians, by Harold D. Wil- 
son. The Pequa Press, Stoughton, Mass.—The author 
was formerly chief prohibition enforcement officer in 
Massachusetts. The book is his account of recent pro- 
hibition enforcement in that state and of the reasons 
for his removal from office. : 

Up Stream, by Ludwig Lewisohn. Boni and Liv- 
eright, New York.—This is a very frank story of the 
life of the author who is a well known literary critic. 
He came to this country from Germany in early child- 
hood. The emphasis throughout the book is on his 
estimate of American life and culture which is often 
hostile. Most of the author’s impatience with much 
that is about him is due to his difficulties in adjusting 
himself before and during the World War to the life 
of the country because of his race and the nationality 
of his birth. 
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II. Current Law Journals 
R “css G. BROWN of the Minneapolis Bar dis- sota Law School in the May issue of the Minnesota 



















































cusses in the Minnesota Law Review for May Law Review. 

many specific applications of the rules of legal “Law, like politics, makes strange bedfellows. 
fore § »thics, among them the conduct of General Samuel T. Among the queerest of such companions are the doc- 
this J Ansell in the defense of Bergdoll and the course pur- rine that the states cannot tax interstate commerce 
sion § cued by Robert Lansing at Paris. and the fact that they can. As might be anticipated, 
por- \. J. Komers, president of the Union Trust Com- the doctrine and the fact do not dwell together in per- 
rth- pany of “Spokane, tells in the American Legal News fect unity. The efforts of the Supreme Court to 
for April how the trust companies and lawyers of mediate between them have as a rule failed to give 
Jane § Washington have reconciled their differences. The full satisfaction to either.” Thus begins a very able 
00k F tryst companies renounced acting as lawyers in draw- and an extremely well written discussion of the cases 
for § ing wills and giving legal advice. Thereupon the legis- having to do with these efforts of the Supreme Court, 
the § jature repealed many of the restrictions on the conduct by Thomas Reed Powell of Columbia University in the 
men § of the trust company business. June issue of the Yale Law Journal. 

por- The Journal of Criminal Law and Criminology A general discussion of what courts are actually 
they # (May) has made available the report of C. Edouard doing in applying constitutional provisions to current 
con- F Sandoz, medical director, Municipal Court, Boston, Jegislation is that by Walter F. Dodd of the Chicago 
ften | \ass., on morphinism, which report was prepared for Bar in the Illinois Law Quarterly for June. 

18 2 F the Boston Municipal Court. Besides discussing the Karl J. Knoepfler of Walthill, Nebraska, has col- 
: effects, symptoms, and “cure” of morphinism, this re- lected and examined the leading cases on the legal 
Van ff port contains a study of cases coming before the Bos- status of the American Indjan and his property in the 
‘my, $B ton Court as well as the Directors’ recommendations May number of the Iowa Law Bulletin. 

fac- Bas to policies to be followed in handling addicts. A Short of declaring independence, may the self- 
lefl- Fvaluable bibliography is included. Here in forty-six governing colonies of the British Empire adopt an 
pant # pages is an excellent summary of our knowledge on attitude of neutrality in a war involving the mother 
tM F this subect. country? Neutrality of British Dominions, by D. Dal- 
; The extremely limited protection obtained under lin of the University of Minnesota, Michigan Law 
trial | many contracts for title insurance is the subject of an Review (June). 


fan- § article by C. W. Swartzel of Cleveland, Ohio, appear- In the June number of the Columbia Law Re- 
tton § ing in the Ohio Law Bulletin and Reporter for May. view, John Bassett More, Judge of the Permanent 
$ ol Professor Alvin E. Evans of the University of Court of International Justice, discuss the background 


$ OF B \daho Law School contributes to the Yale Law Jour- of that Court and describes at length its organization. 
the nal for May a learned study of the primary sources of He has recently returned from its first meeting. 


€m- Bacquisition of community property considering the A collection of papyri recently acquired for the 
the J earnings of the spouses, income from separate prop- University of Michigan by Professor T. W. Kelsey 
stem § erty, and credit purchases resulting in profits. in Egypt is made up largely of legal documents. They 
veen A trustee is liable on contract or for tort toathird range in date from the third century B. C. to the 


person. He is insolvent and is indebted to the cestui seventh century A. D. From this collection a con- 
bson ff que trust. May the third person reach the trust prop- tract to divide real property, the renewal of a lease, the 
rited Bf erty in spite of the trustee's indebtedness of the trust registration of an apprentice and a contract for a loan 

for f estate? The authorities on this question are examined are translated and printed in the June issue of the 
4S Band a theory of some novelty and much importance is Michigan Law Review. The author is A. E. R. Boak. 


ar€ # worked out by Dean Harlan F. Stone in the Columbia In the June issue of the Illinois Law Quarterly 

Law Review for June. Albert Kocourek has added to his criticism of some 
man What lines of distinction do the cases draw be- of the concepts found in the grouping of legal relations 
_s a ministerial and discretionary acts of adminis- by the law Professor Hohfeld. His title is Non-Legal 


trative officers in subjecting the former to judicial re- Concept Relations. 

nnel Bview. An industrious and able discussion of this ques- Professor George E. Woodbine of Yale Univer- 
ocial tion is that by Prof. Edwin W. Patterson of the sity adds to the discussion of the extent to which 
om- 7 \niversity of lowa Law School, it being printed in the English Law was influenced in its development by the 
an- § june number of the Michigan Law Review. Roman system, a critical comparison of De Adquirendo 
A somewhat unusual study is a statistical survey Rerum Dominio from Bracton’s De Legibus with 


Wil- of the Virginia cases involving judicial review of ad- Roman sources available to Bracton. Yale Law Jour- 
thor ministrative action, being the concluding part of 2 nal (June). 

T 1 Biroader discussion of the general subject. The author The Law Quarterly Review for April contains 
pro- B's Professor Amistead M. Dobie of the University of four articles of general interest to the American Bar. 


sons # Virginia Law Department, Virginia Law Review Whether fore-see-ability is the measure of liability for 





wy. ime) the consequence of an admittedly wrongful act is dis- 
= Does that fact that the eighteenth amendment cussed by Sir Frederick Pollock. W. S. M. Knight 
£2 Berants concurrent power of enforcement to Congress traces the history of the term, public policy, in Eng- 
i and the states prevent the suspension of state legislation lish law. Sir John Charles Fox writes most interest- 
hil . which is inconsistent with that of Congress? For an ingly on the practice in contempt of court cases. E. C. 
hts ible examination of a surprisingly large amount of ma- S. Wade's discussion of the English cases on mistaken 
a terial concluding that the new amendment modifies identity in the formation of a contract will disclose to 
ais the sixth article of the Constitution so as to remove the American readers how much farther the cases in this 


necessity for federal supremacy, see an article by Pro- country have developed the question than have the 
‘ssor Noel T. Dowling of the University of Minne- English cases. 
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MAGNIFICENT GIFT TO LEGAL EDUCATION 





Plan for “Lawyers’ Club” at University of Michigan Where Undergraduates May Live and 
Dine Together, Busy Practicing Lawyers May Go to Prepare Their Briefs in Quiet with 
Aid of Great Law Library, and Legal Research Will Be Stimulated 





to legal education, not only in the history of this 

country but possibly in the world, has been 
made to the University of Michigan. The generous 
donor, whose name cannot be announced, has set aside 
a large sum of money for the erection of what is to be 
called “The Lawyers Club,” and for a dormitory and 
dining hall, or common, for law students at the uni- 
versity. The plan contemplates not only benefits to law 
students, and to practicing lawyers, without reference 
to their residence, but also substantial aid to legal re- 
search. For the following additional details of this 
gift the JouRNAL is indebted to a report recently made 
by the Committee on Legal Education of the Michigan 
State Bar Association. 

“The Lawyers Club is to be an organization of the 
law students, graduates of the Michigan Law School, 
and other lawyers who may be interested, for the pur- 
pose of making a great juristic center at Ann Arbor. 
And if plans develop as there is reason to believe they 
will, it is certain that our state university will become 
one of the great juristic centers of the world, both for 
legal research, investigation and writing, and also for 
the preparation of briefs requiring intensive study and 
the use of a great law library. The general govern- 
ment of the club is to reside in a board consisting of 
the Dean of the Law School as president and four 
other members of the faculty, to be selected by the 
3oard of Regents of the university. They will fix the 
general conditions of membership and the annual dues, 
which are to be kept low enough to make membership 
possible for any lawyer really interested in his pro- 
fession. It is impossible to estimate the benefit which 
this arrangement will confer upon the bar in this part 
of the country. The Law School library now number- 
ing over sixty thousand volumes, carefully selected, is 
already one of the great law libraries of the country. 
. . . Under the plan proposed, a lawyer preparing a 
difficult brief, and desiring quiet through the period 
of his intensive work, may resort to Ann Arbor and 
have opportunity away from the interruptions of tele- 
phone and callers at his office, to analyze his case, 
consult the authorities and prepare his brief. There 
will be comfortable and most convenient rooms in the 
Lawyers’ Club reserved for members of the bar, and 
table board may be obtained in the great dining hall or 
in a smaller room, if the lawyer wishes. . . . 

“Plans for the buildings have been drawn by York 
and Sawyer, of New York City, and present a most 
attractive building, or series of buildings, of the Gothic 
type of architecture. The front of the building on 
South University Avenue will be approximately 500 
feet long and on the side the buildings will run back, 
at present, 280 or 300 feet. In this group will be bed- 
room accommodations for 150 students and a beautiful 
dining hall or commons which will accommodate, if 
need be, up to 400 students. Provision is made for 
kitchen service, storage, and the other necessary ar- 
rangements. The entire structure will be fireproof, of 
the most modern and approved construction, with sub- 


W eoies is believed to be one of the greatest gifts 


stantial furnishing of the best possible type. The 
university has provided a tract of land of approxi- 
mately ten acres for this building and for others which 
it is hoped the university will be able to build in the 
future, to complete the quadrangle. . 

“But from the point of view of the advance of 
jurisprudence and the more systematic and scientific 
practice of the law and*administration of justice, the 
most significant and valuable feature of the unnamed 
donor’s plan is the provision that the income from dues 
to the Lawyers’ Club and from profits on the operation 
of the building, which should yield annually a large 
sum of money, shall be used for legal research. 

“In this period when recent world convulsions 
have made political and legal readjustments more vital 
than ever before in the history of the world, legal edu- 
cation, which must prepare men for this work, has not 
received support, for thorough investigation of the 
problems involved, at all commensurate with their mag- 
nitude nor with the support given to medical and other 
scientific institutions. In [a former] report of your 
committee some of the practically unexplored fields in 
law were pointed out, and an appeal was made for 
the aggressive support on the part of the bar of efforts 
made to broaden and deepen and enrich legal educa- 
tion. We cannot flatter ourselves that our report has 
had anything to do in inspiring the splendid gift to our 
State Law School, but it is most gratifying that this 
need of the profession and of the country’s scheme of 
justice had already attracted the attention of the pres- 
ent donor and had led him to plan, with great vision 
and wisdom, the great project which had been forming 
in his mind. While the name of the donor is withheld, 
it can be said that he is a graduate of the Law School 
of the University of Michigan,—a practical and able 
lawyer who has won first rank at the bar and in the 
administration of great business affairs. Your commtt- 
tee dwells on this fact in order to point out that this 
plan for a more intensive and scientific study of law 
and of the fields of human endeavor which enter into 
law, is not the dream of a theorist or closet scholar, 
but the practical, complete and comprehensive plan ot 
an active and busy member of our profession who may 
be described as being at once a hard-headed realist and 
a man of profound vision.” 








Judge John W. Stone 


Justice John W. Stone, oldest member of the 
Michigan Supreme Court, died on March 24, at his 
home in Lansing. Justice Stone was active on the 
Supreme Bench, although eighty-four years of age, 
until about six weeks before his death. He was born 
at Wadsworth, Ohio, July 18, 1838, and moved to 
Michigan in 1856, entering upon a notable public 
career. He served as Circuit Judge, as representative 
in Congress from the Fifth District, and as l nited 
States District Attorney. He was elected Justice o! 
the State Supreme Court in 1909 and re-elected im 
1917. 
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SOME EPIGRAMS OF JOHN OWEN 


Quips on the Legal Profession Done Centuries Ago in Latin Elegiacs by Welsh School Teacher 



































































ye and and Serving as Models for Much Latter-Day Wit 
ith 
By WILLIAM RENWICK RIDDELL 
Associate Justice Supreme Court of Ontario 
The OME years ago I picked up in Paris a little calf- Negligis uxoris, remque clientis agis. 
pproxi- S bound volume of 193 pages, 24mo. stamped in Terminus, haec anni pars litigiosa vocatur ; 
$ which gold on the back “Epigrammata, 1819.” The Non male. Nam Venerem terminat ille 
in the title page is missing but at the top of p. 1 is the legend tuam. 
in archaic type: To Paul, the Lawyer 
ince of . , Between yourself and your lady, you so di- 
“ientific “Joannis Audoeni divide the year 3 ws 
ice, the Epigrammatum That hardly the half of it is your own; 
—_ Liber 1” One part—that of your wife—is called vaca- 
m dues tion; of course— 
Joannes Audoenus was John Owen, a Welshman ’ : 
oo ( 1560-1 sd — at Mbp ae and — nee eee leisure to attend to 
ford, who became a school teacher, and, dying in Lon- : ; ; 
niki don, was buried in St. Paul’s Cathedral. His only The = is not wholly yours ; when you 
-e vital title to fame is his “Epigrammata”; eleven books of The affair oft Gn wile 0 Nhe ees 
al edu- Epigrams were published in his life time; a twelfth Stench Gi dius. eat "y 
1as not was published posthumously, together with 83 not col- "Tic Seheatiinn dient Mth eden in aaltiel Ween: 
of the lected into a book—in all 1,727 Epigrams. Not ’ bad pn ys Acacbir sore your 
r mag- All these are in Latin elegiacs, ranging from one dalliance 
1 other elegiac couplet of hexameter and pentameter to five Aastes tons a — a oo a oo nn 
. vour of such couplets. The Latin is unexceptionable F y : . P 
elds in (“sapuerunt in Lib. II, 10 is probably a misprint) the Lib. IV,206. Ad Ponticum, J. C2 
Je for quantity good; as to the rhythm, the only fault which Uxori partem vivis, partemque clienti, 
efforts could be found is in the occasional hiatus. Aetatis: vivis, Pontice, quando tibi? 
educa- His Epigrams have been frequently published ; To Ponticus, the Lawyer ’ 
rt has they were translated into English, French, German and You live part of the time for your wife, and 
to our Spanish—they are de omnibus et quibusdam aliis. part for your client, 
it this In the present article it is proposed to copy and When do you live for yourself, Ponticus? 
me of translate some of his quips on our profession. The The eternal jibe against lawyers appears in this: 
- pres- translations, I am wholly responsible for; they are Lib. I. 102. Cliens 
vision as nearly literal as the idioms of the two languages Cantabunt reduess coram letrone* clientes 
rming fairly permit; they have no other merit. Semper enim vacuus currit ab urbe cliens. 
hheld, A good example of Owen’s puns is the following: The Client 
school Lib. 1,9. Ad Causidicum . Clients returning home will sing in face of 
1 able Si felix, rerum potuit qui noscere causas’, the robber 
in the Qui nosti causas dicere, quantus homo es? For always Gis ihsnt atinn Suan toca the 
sa —— To a Lawyer city without a copper. 
¢ law If he is fortunate who has been able to learn This is more bitter: 
e into Lg SE , Lib. I, 111. Ad Paulum, Jurisconsultum 
eee How great a man are you who know how Terminus est nullus tibi, nulla vacatio, lucri; 
an of to plead causes: Totus enim lucro litigiisque vacas. 
) may _ Another: To Paul, the Lawyer 
t and Lib. I, 54. Jurisconsultus There is no term, no vacation for you in re- 
Jurisprudentes prudentes jure vocantur, spect of money ; 
Tam bene cum studeant, provideantque sibi. You have always time for money and liti- 
The Lawyer gation. 
Jurisprudents are rightfully called prudent, Or this: 
f the since they take care to provide so well for Lib. 11,142, In Marcum Causidicum 
it his themselves. Ipse tibi causas dicis, non, Marce, clienti ; 
n the \ third is more elaborate: Qui tibi Londinum, non sibi, portat opes, 
age, Lib. 1,110. Ad Paulum, Jurisconsultum Certa tibi lex est, Lis est incerti clienti; 
py inter te Dominamque tuam sic dividis annum, Tu lucri, damni certus et ille sui. 
bli Ut vix dimidia parte sit ille tuus ; To Marcus, the Counsel 
fr Conjugis una tuae Pars dicta vacatio ; nempe, You plead causes, Marcus, for yourself not 
ited . lum vacat uxoris rebus adesse tibi. for your client, 
ce of ‘itera pars non tota tua est; rem quando Who carries money to London for you not 
od i _ relictae : for himself, 
—-. Of course Vergil’s “Felix qui potuit rerum cognescere causas.” (2) Juvenal’s ‘‘Cantabit vacuus coram latrone viator.”—Sat. X, 22. 
seorg. 11, 490. (3) J. C. is Jurisconsultum. 
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The law is certain for you, the lawsuit un- 
certain for the client; 
You are sure of your gain, he of his loss. 


Lib. IV, 18. Ad Pontilianum 
In jus Christophorus te, Pontiliane, vocavit: 
Non te, sed nummos, Pontiliane, tuos. 
To Pontilianus 
Christopher has summoned you into law, 
Pontilianus : 
Not you, Pontilianus, but your money. 
Lib. III, 56. De Jure et Justitia 
Trita magis Juris quam Justitiae via: quan- 
quam 
Juris iter longum, Justitiaeque breve est. 
Of Law and Justice 
The way of Law is more worn than that of 
Justice ; 
Although the path of Law is long, that of 
Justice short. 
Lib. IT, 60. Lites, Leges, ad J. C3 
Lis genuit leges, legum lis filia: vivi 
Non sine lite solet, nec sine lege potest. 
Lawsuits, Laws, to the Lawyer 
The lawsuit brought forth the laws: the law- 
suit is the daughter of the laws: 
To live without lawsuit is unusual, without 
law, impossible. 
Scripture itself is invoked for a fling at the lawyer : 
Lib. V, 87. 
Habemus unum Advocatum in Coelis 
Causidicum in Coelis unum (inquit Paulus) 
habemus* 
Praeter eum numqui sunt ibi Causidici? 
We have an Advocate in Heaven 
“We have an Advocate in Heaven” 
Paul— 
Are there no other advocates there but him? 
A Stated Case is prepared for Counsel’s opinion 
thus: 
Lib. I, 80. Casus ad Jurisconsultos 
Cum propria imprudens conjux uxore coivit, 
Quam falso alterius credidit esse viri; 
Hoc genitum coitu, Consulti juris et aequi 
Legitime natum dicitis, anne Nothum? 
Case for Counsel 
When a husband by inadvertence has inter- 
course with his own wife, thinking her to be 
the wife of another, do you, Counsel learned 
in the Law and Equity, call the fruit of this 
intercourse legitimately born or illegitimate ? 
Here is another: 
Lib. I, 160. De Furto, Problema, Ad Juristas 
Qui Domino invito rem contrectaverit, est fur ; 
Quid si hoc invita non faciat Domina? 
A question as to Theft—for Jurists 
He who steals a thing, its master unwilling, 
is a thief; 
How if he should do this, the mistress not 
unwilling ! 
Nor does the Judge escape ;—the case of the great 
Lord Chancellor, Francis Bacon, who in 1621 con- 
fessed that he had been guilty of corruption in his high 


says 





(4) A slip—the passage is from 1 John. 11, 1; “ . si quis 


a3. 
peccaverit, advocatum habemus apud Patrem” (I quote from the 
Vulgate). 
(5) Perhaps with a reminiscence of the law.—Consensus, non 
eoncubitus, facit matrimonium. ° 











office, shows that the strictures may not have been 
wholly unjust even in Owen’s time. 


Lib. III, 129 Ad Litigatorem 
Si Judex tibi surdus erit, desertus abibit ; 
Et frustra, amissa lite, disertus eris. 
Judicibus plusquam juri studuisse juvabit. 
Hos tibi, quam leges, conciliato prius. 
To the Litigant 
If the judge be deaf to you, you will go away 
without relief ; 
And your suit lost, it will be useless for you 
to be eloquent. 
It will be more advantageous to cultivate the 
judges than the law—* 
Seek their favor rather than that of the 
laws. 
The implication in the following is unmistakable: 
Lib. V, 30. Ad Judicem Decianum 
Non volo te surdum, non mutum: te volo 
caecum, 
Non claudum: mancum, te, Deciane volo. 
To Decian, the Judge 
I do not wish you deaf or dumb: I wish you 
blind : 
Not lame, but maimed in the hand, I wish 
you, Decian. 
And in this: 


Lib. IV, 27. In tenacem Clientem 

Miraris clausae quod sint tibi judicis aures, 

Cum tua judicibus non sit aperta manus? 
To the Tightfisted Client 
Do you wonder that the judge’s ears are 
closed to you 

When your hand is not open to the judges? 

The client, too, is sometimes attacked: 


Lib. IV, 68. In Ponticum clientem 
Pontice, causidico nil porrigis: ista chiragra 
est. 
Ille pedem pro te non movet: haec podagra 
est. 
To the Pontic client 
Pontic, you give your lawyer nothing: that is 
gout in the hand: 
He does not stir a foot for you: that is 
gout in the foot. 
This hits both lawyer and client: 


Lib. IV, 80. In Litigiosum Debitorem 
Quae tua nequitia est, quod debes, non mihi 
solvis ; 
Solvis causidico: quae tua stultitia est. 
To the Litigious Debtor 
Your rascality is that you do not pay me what 
you owe; 
You pay your lawyer—which is your folly. 
Owen is very fond of comparing the lawyer and 
the physician and of rallying both; for example: 
Lib. I,15. Ad Medicos et Juriconsultos. ; 
Ulceribus, Galene, vales tantummodo nostris : 
Stultitia nostra, Justiniane, sapis. 
To Doctors and Lawyers 
You are efficient, Galen, only in respect of our 
sores : 
You, Justinian, are wise in our folly. 


(6f Is this Joseph Choate’s two kinds of lawyers. “one knows 
the law, the other knows the judge?” 
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been Lib. I, 71. 
Medicorum et Jurisconsultorum Cognatio 
Jurisconsultorum idem status et medicorum 
p est; 
Damna quibus licito sunt aliena lucro. 
Hi morbis aegrorum, agrorum litibus illi 
Dant patienter opem, dum potiantur opum. 
The Kinship of Doctors and Lawyers 
The status of lawyers and doctors is the same 
To whom, the misfortunes of others are of 
legitimate advantage. 
These to the diseases of the sick, those to the 
lawsuits of the fields 
Patiently render assistance, while they 
make themselves masters of the money. 
Lib, II], 123. Medicina et Jurisprudentia 
ble: Vivere naturae si convenienter amarent 
Mortales, Medica nil opus esset ope. 
Si saperent homines, rixis, avidisque carerent 
Litibus, et queruli garrulitate Fori. 
Sic incompositus post scrinia Bartolus iret, 
Et mus illectum roderet Hippocratem. 
Medicine and Law 
If men were willing to live according to Na- 
ture, 
There would be no need of the help of 
Medicine. 
If they were to avoid disputes, and ravenous 
lawsuits 
And the chatter of the contentious Forum, 
Then ill arranged Bartolus* would go behind 
the bookcase 
And the mouse gnaw Hippocrates then 
unread. 
Lib. V,11. Non occides: Non furaberis 
Furtum non facies: Juristae scribitur haec lex: 
Haec, Non occides, pertinet ad medicum. 
Thou Shalt not Kill: Thou Shalt not Steal 
Thou shalt not steal—this law was written 
for the lawyer; 
The other, Thou shalt not kill, is for the 
doctor. 
Lib. VI, 47. Medicus et J. C3 
Dat Gelenus opes, dat Justinianus honores, 
Dum ne sit Patiens iste, nec ille Cliens. 
The Doctor and the Lawyer 
Galen gives riches, Justinian gives honors 
So long as the latter is not a patient or the 
former a client. 
Lib. VIII, 36. De Malo in Pejus 
Incidit in Scyllam cupiens vitare Charybdim,* 
_ Qui morbum fugiens, incidit in medicum. 
Stulti dum vitant vitia, in contraria currunt, 
Qui litem fugiunt, causidicumque petunt. 
From the Frying Pan into the Fire 
ind Seeking to avoid Charybdis, he falls into 
Scylla 
Who fleeing the disease falls into the hands 
, of the doctor. 
Fools when they shun vices, run into contrary 
ones— 





a 


Cor.) Bartolus (1814-1357), Professor of Law at Perugia: 
ommentary 


Justinian 
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10ws ever in Law Courts. 





(8) 
line fron 






me unknown mediaeval author. 









on Justinian was considered almost as authoritative as 
Gril. | mself (like Coke and the Common Law). Owen read the 
“Law at Oxford, taking the B. C. L. degree and was no doubt 
Bartolus. Bartolus was sometimes quoted in Equity— 


dis in Scyllam cupiens vitare Charybdim—a well known 


Who flee a lawsuit and seek a lawyer. 


In the following there is a play on the word “Jus,” 
Law and “Jus,” Broth, soup, juice, etc. 


Lib. V, 50. Jus Ambiguum 
Legista et Medicus sunt Juris uterque periti, 
Hic aegros, alter jure tuetur agros. 
Jus dare cuique suum® didicit Legista clienti: 
Aegroto Medicus, Jus dare cuique suum 
Jus legistarum quid different a medicorum 
Jure, rogas? Siccum est illud at hoc 
Liquidum. 
“Jus” —Ambiguous 
The lawyer and the doctor are both skilled in 
“Jus” — 
The latter saves the sick, the former the 
fields by “Jus” 
The lawyer has learned to give each client this 
particular “Jus” 
The doctor to give to each patient his par- 
ticular “Jus” 
What is the difference between the lawyer’s 
and the doctor’s “Jus”? 
The former is dry, the latter wet. 


Sometimes the clergyman is joined: 


Lib. 1,131. Saturni tres Filii 
Theiologi®® ambigui, Juristae lenti et iniqui, 
Immundi medici: Mundus ab his regitur. 
The Three Sons of Saturn 
Theologians are unreliable, Lawyers deliber- 
ate and unfair, 
Doctors filthy—-the world is ruled by these. 


Lib. IV, 194. Triumviri 
Jurisconsultum dignantur adire Clientes: 
Cur nisi Divitias quod bona summa putant? 
Accessit Medicum, cum lecto affigitur, aeger : 
Corporis est hominum cura secunda Salus. 
Theiologus,’° quem primum accersere debuit, 
aegro, 
Ultimus, et guanquam nemo vocavit, adest. 
The Triumvirs 
Clients think it well to go to the lawyer: 
Why, unless they think riches the greatest 
ood ? 


The sick man sends for the doctor when_con- 
fined to bed: 
Health of the body is the second object of 
men’s care. 
The clergyman, who should be sent for first 
for the sick, 
Is the last, and he appears although no one 
calls for him. 


No better advice can be given than the follownig: 


Lib. IV, 226. Tres Secretarti 
Integra causidico narranda est causa perito, 
Et medico morbus, crimina Presbytero. 
Qui vis fortunas, animam, corpusque tueri, 
His tribus in vita dissimulato nihil. 
The Three Confidants 


All the facts should be told to a skilled lawyer, 
All symptoms to a doctor, sins to a priest. 
Who would save estate, soul and body 
Hide nothing from these three. 





(9) Juris praecepta sunt haec: honeste vivere, alterum non 
laedere. suum cuique tribuere. Justinian Institutes. Lib. 1, Tit. 1, 3. 

(10) The first syllable is lengthened to fit into a dactylic hexa 
meter, which will not admit of three successive short syllables. Where 
there is no such exigency, the form is Theologus, 
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The celebrated case of the Post-nati'' is thus 


referred to: 
Lib. VI, 95. 
Placitum, Anno 1609, Inter Rob. Calvin 
Actorem, et Joan. Bingley et Richard Griffin, 
Reos. 
Cum post natorum lis est agitata, Robertus 
Jacobi vicit Filius: Omen habet. 
Quod fuerit reus Anglicus alter, Wallicus 
alter, 
Scotus utrumque Actor vicerit, omen habet. 
Omen amo: Britones jungent jam pectora 
palmis ; 
Non erit in partes insula secta duas. 
Post-nati natorum et qui nascentur ab illis** 
Grex pastoris erunt unius unus. Amen, 


Action, 1609, between Robert Calvin, Plain- 
tiff and John Bingley and Richard Griffin, 
Defendants 
When the action concerning the Post-nati was 

fought out 
Robert the son of James was successful—a 
good omen. 
That one defendant was English, the other 
Welsh 
And the Scottish plaintiff sueceeded—is of 
good omen 
I like the omen 
and hand, 
the Island not be divided 
parts— 
Those born of the Post-nati and those born of 
them 
Will-be one flock of one shepherd.** Amen. 
And there are some quips about Terms and Inns 
of Court: 
Lib. VIII, 52. Quatuor Termini Forenses 
Terminus a sancto princeps Michaele vocatur : 
Legistam imprimis Angelus iste juvat. 
Terminus hune Hilari sequitur, nec nomine 
vano, 
Causidicos hilares Terminus iste facit. 
Causidicis instar libri paschalis habendus, 
Tertius a sacro Paschate nomen habet. 
Quartus habet Triadis titulum cur Terminus? 
omni 
Est in lite, Trias callida, nulla monas.™* 


The Four Law Terms 


The first term is called after Holy Michael: 
That angel is especially helpful to lawyers. 
Hilary Term follows this—nor is the name 
without significance 
That Term makes the lawyers hilarious. 
The third to be held by lawyers like an Easter- 
book 
Derives its name from Holy Easter 
Why has the fourth Term the name Trinity? 

(11) See (1608), 2 St. Tr., 559: Calvin’s Case, 7 Co. R. 1; the 
plaintiff, Robert Calvin. was born in Scotland after James VI of Scot- 
land became King of England—(hence post natus)—he claimed certain 
lands in England; and the question was whether he was an alien and 
consequently incapable of holding lands in England. The case was 
decided in his favor. 

(12) The words “Et nati natorum et qui nascentur ab illis” are 
quoted by Bacon. as Counsel for the Plaintiff, in the Exchequer Cham- 


ber, 2 St. Tr., 575. Owen has slightly changed them. 
18) S. John, X, 16, “... et fiet unum ovile et unus pastor.” 





let Britons now join heart 


Let into two 


(14) The author in a note explains that the image of the Arch- 
angel Michael was on an English gold coin. (This was called the 
Angel or the Angel Noble, and in Owen’s time was worth ten shillings.) 
The clever Trinity he explains as Client, Counsel and Judge. 


In every lawsuit there is a clever Trinity, 
no Monad. 
Lib. VIII, 54. 
Duo J. consultorum collegia, Templum Me- 
diwm et Interius idem esse 
Ambo eadem domus estis, idem jus ambo 
studeris: 
Inter Jus medium est interiusque nihil. 
Quae media est eadem magni res intima 
mundi: 
Interius centro nam nihil esse potest. 
Templum igitur Medium, Medium licet usque 
vocetur 
A Templo differt [nteriore nihil. 
The two Inns of Court, the Middle Temple 
and the Inner Temple are the same 
You are both the same House, you both study 
the same law: ; 
In Law there is a medium; and nothing 
further in. 
The same thing is the middle and the inner- 
most point of the great world 
For nothing can be further in than the 
center 
Consequently the Middle Temple—you may 
call it the medium— 
Differs not at all from the Inner: Temple. 
A pleasing feature is Owen’s appreciation of some 
great lawyers: 
Lib. V, 54. 

De Tho. Moro, Angliae olim Cancellario; 
Ad Thomam Baronem de Ellesmer, 
Angliae Cancellarium. 

Integritas morum, Morum commendat et 

ardor 
Ingenii, et docto dulcis in ore decor: 
Te quoque Cor sapiens, gravitas et Gratia 
vultus 
Eximit a populo, conspicuumque facit: 
Totius integritas vitae sine labe peractae, 
Te, Moro, equalem moribus esse probat. 
Excipias Mori casus, et flebile fatum, 
Et causam mortis, caetera Morus eris. 

Of Thomas More, Former Chancellor of Eng- 
land,= To Thomas, Lord Ellesmere,*® 
Chancellor of England 
Integrity of conduct,’ brilliancy of intellect 

commend More 


And gentle seemliness in his learned 
tongue ; 
You, too, the wise heart, gravity and gracious 
face 
Separate from the ordinary and make con- 
spicuous : 
The integrity of a whole life passed without 
stain 


Proves you equal to More in conduct. 
Except the downfall of More and his lament- 
able fate 
And the cause of his death—in all else, you 
will be More. 


(15) Sir Thomas More, Lord Chancellor of England (1689-1588), 
whose judicial murder by Henry VIII, 1535, was one of the worst 0 
the many evil acts of that king. He was one Chancellor who got 
through his work—O! si sic omnes! The rhyme went: 

When More some time had Chancellor been 
No more suits did remain. 
The like oe oe more be seen 
Till More be here again. , : 

(16) Sir Thomas Egerton, Scie of the Rolls and Lord Keeper 
(1596-1608), and, as Lord Ellesemere, Lord Chancellor (1603 1617)— 
his historic struggle with Coke for the supremacy of his Court is we 
known. 
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Lib. XII, 6. \ 

Ad Effigiem Dom. Thomae Egerton, Baronis 

de Ellesmer, Angliae Cancellarii 

Virtutis quicumque oculo vis cernere formam 

Ecce tibi virtus hujus in ore Viri. 

Libertas quanquam Pictoribus atque Poetis'’ 

Audendi semper quidlibet aequa fuit; 
Carmine mentitum nihil hoc liquet esse Poe- 
tam 
Mentitus nihil est Pictor in arte sua. 
To the Portrait of Thomas Egerton, Baron 
Ellesmere, Chancellor of England 
Whoever can discern with the eye the form 
of virtue, 
Behold, there is virtue in the face of this 
man. 
Though there is equal liberty to Painters and 
Poets 
Ever to venture somewhat beyond the fact 
This in no way acquits the Poet who has lied 
in his verse: 
The Painter has in no wise deceived in his 
Art. 

Ellsmere’s great antagonist is not overlooked : 
Lib. VI, 13. 

Ad Edoardum Coke, Equitem, Jurispruden- 

tiss. Judicem, &c. 
Naturae notum tibi Jus, naturaque Juris; 
Lis et uterque tuo pendet ab ore clienti 
Descripto Responsa, Britannus Apollo, 
dedisti, 
Clara magis, quam quae Delphicus ore dedit. 
Praesentes dirimis lites, tollisque futura 
Jurgia: praesentes Voce, futura Manu. 
To Sir Edward Coke, Most learned Judge, &c. 
The Law of Nature and the nature of the law 
are alike known to you; 
And dispute as to either is settled for the 
client by your dictum. 
You, the British Apollo, have given Responses 
logically arranged, 
Clearer by far than those from the mouth 
of the Delphic. 

Existing litigation, you adjust, future dis- 

putes you 
Prevent—the existing by the Voice, the 
future by the Hand.’* 

Having named and praised the two great pro- 
tagonists of Law and Equity, it may be considered 
proper to quote Owen upon the function of Court of 
Law and Equity respectively : 

Lib. 11,19. Ad Angliae Cancellarium 
Legem ne violet vis adversaria lucis 
Maxima, Justitiam callida jura premant. 
Juri tibi in leges permissa potentia, summum*® 
Intra cancellos Jus cohibere suos. 
To the Chancellor of England 
Lest force, the greatest enemy of the light, 
should violate the law 
_Wise laws enforce justice: 
The power is rightly allowed you to restrain 
(17) Horace— . . . Pictoribus atque Poetis, Quidlibet audendi 


— fuit oe potestas. Ars Poetica vv. 9, 10. 

5) Coke’s Reports and other works, the fountain of much good 
and some bad law. . <f 
a (19) A glance at Cicero’s Summum Jus, Summa Injuria, which 
. Ag have come into our law in Pits v. James (1614), Hobart 121 
pe 9. Justitia and Jus are not the same—Justitia est constans et 
—" voluntas jus suum cuique tribuens (Justinian Institutes, Lib. 
5 “y 1)—thus excluding Vis. Jus has two principal meanings—private 
oe which sense it is used by Justinian) and legal precept in 

ach sense Owen uses it, “‘callida jura.” 





_ 


Law within its barriers. 
Akin to this is the last epigram I quote. 


It is 
quite impossible to understand it unless we bear in 
mind the fact that “I” and “J” are really the same 
letter—and so are “Il” and “V”. 


Lib. IT, 133. Vis, Jus, Ad J. C. 
Vi Jus adversum, Vis adversaria Juri, 
Inversum adversum nomen utrumque sibi. 
Jus is opposed to Vis, Vis to Jus 
Each noun transposed is opposed to itself. 
Write Vis and Jus, wis and as, and the jest is 
clear. 
WILLIAM RENWICK RIDDELL. 
Osgoode Hall, Toronto. 
May, 1922. 


(3) J. C. is Jurisconsultum, 





Benj. Harrison as a Cross-Examiner 


“Benjamin Harrison had the reputation of be- 
ing one of the greatest cross-examiners in all the 
wide country where he practiced. His manner was 
a quiet one. His questions were fair, clean-cut and 
always respectful. With his thorough preparation 
of the case, he was able to judge how he would 
treat in argument the facts that had been brought 
out in the direct examination, and then he exercised 
an admirable discretion to determine whether by 
cross-examination he might elicit circumstances to 
aid him in meeting or explaining the evidence if it 
was adverse. If he concluded that it was better 
as it was, and that there was danger of emphasizing 
the direct evidence by cross-examination, he ex- 
ercised the needed self-control and let the witness 
go. He once told me of examining a woman in a 
will case who, under the questions of her counsel 
which could not be leading, limited: herself to a 
mild statement adverse to Mr. Harrison’s client, 
and he concluded that, being a biased and excited 
woman, cross-examination of her would only de- 
velop in her imagination a lot of facts and emphasis 
which would hurt his side. He therefore asked her 
one formal question and then excused her. She 
at once destroyed the whole effect of her evidence 
in chief by expressing a sense of outrage and in- 
dignation that Mr. Harrison did not by further 
questions permit her to tell her full story and help 
the cause that she was there to help.”—William H. 
Taft in Boston Law Review (April, 1922). 





The Bottomley Case 


“The long arm of the law’ has at length found 
Horatio Bottomley, and it is a gain to the cause of 
pubic honesty and good morals that a man who has so 
often escaped and avoided the bonds of justice should 
finally have been convicted by a jury of his country- 
men of one of the meanest, as well as most extensive 
series of frauds, and sent by an exceptionally dispas- 
sionate judge to his due punishment. Surprise has 
been expressed in some uninformed quarters at the 
assumed severity of the sentence imposed by Mr. Jus- 
tice Salter for the many crimes laid to this deeply de- 
signing and long offending man’s charge, and it seems 
to be forgotten that in the cases which are the most 
nearly parallel, that of Jabez Balfour and that of Whit- 
taker Wright, the sentences were the same or heavier— 
in the first case fourteen years imprisonment, and in 
the second seven years.” —The Law Journal (London), 
June 3. 








THE PROPOSED AMENDMENT TO THE BY-LAWS 





By Tuomas Francis Howe 


Chairman, Committee on Professional Ethics and Grievances 





Francisco the Committee on Professional Ethics 
and Grievances will, in its annual report, recom- 
mend the adoption of an amendment to Article VII of 
the By-Laws, concerning the duties and activities of 
the committee. The proposed amendment may be 
found on Page 379 of the June issue of the JouRNAL. 
The sole duty of the committee heretofore has 
been to collect information concerning the subject and 
report it to the Association. It was also authorized to 
make recommendations on the subject. The name of 
the committee has been a misnomer and has led to much 
embarrassment and the necessity of constant explana- 
tion, to both members and the public, of the limited 
scope of its activities. Neither the Constitution nor 
the By-Laws at present provide for the forfeiture of 
the membership of those whose conduct may be such 
as to render them unfit for further membership. 

If adopted, the third and fourth clause of the pro- 
posed amendment will remedy this condition, as they 
provide that the committee may hear any charges of 
professional misconduct that may be made against any 
member of the Association, and further provide that 
as a result of such hearing the right to membership of 
such member may be forfeited. The rights of an ac- 
cused member are protected by providing that such 
hearing shall be had at a meeting of the committee 
where the accused is given full opportunity to submit 


A T the coming meeting of the Association at San 


his defense, and that any recommendation of the for-’ 


feiture of membership shall only become effective when 
approved by a majority of all the members of the 
Executive Committee. One exception is made in that it 
is provided that the membership of any member shall 
automatically cease upon his disbarment or conviction 
of a felony. 

It is manifestly impractical for any committee of 
the Association to deal with local grievances, or with 
the many specific complaints which the Association is 
constantly receiving against lawyers who are not mem- 
bers. The proposed amendment, therefore, puts on the 
committee the duty of placing such matters before the 
appropriate committees of state and local bar associa- 
tions and urging their attention thereto. 

In the larger cities, where the more involved ques- 
tions of professional conduct so frequently arise, local 
bar associations have appointed committees on profes- 
sional ethics which are authorized to answer questions 
concerning proper professional conduct and to publish 
their answers and opinions. This excellent work was 
initiated by the New York County Lawyers’ Associa- 
tion and its example has been followed by other local 
associations. The work of these committees has been 
valuable to the profession generally, and has had an 
influence extending far beyond the boundaries of their 
home cities. Each of these local committees has to 
consider what are more or less the same questions as 
are being considered by similar committees of other 
associations, but without the benefit of any interchange 
of views. Most, if not all, of these local associations 
have adopted the Canons of Ethics of this Association 
and many of the questions which these committees have 


to answer require that the canons be construed in order 
that the principles laid down therein may be applied 
to the question to be answered. Frequently the mem- 
bers of these committees differ us to the construction 
and application of the canons, and would be glad to 
avail themselves of some uniform interpretation. When 
such doubt exists there is at present no committee of 
this Association of whom they may request an opinion 
for their guidance, and thus enable them to make their 
answers uniform with that of similar committees of 
other associations. Lacking such they may give an 
answer on an involved or complicated question that 
may appear at variance with that expressed on a simi- 
lar question by the committee of some other associa- 
tion. 

The proposed amendment not only supplies a 
method by which answers may be given to the requetss 
of officers or committees of state or local bar associa- 
tions for opinions concerning the construction and ap- 
plication of the Canons of Ethics, but goes a step 
farther and authorizes the committee to give such ofh- 
cers and committees its opinion on any question of 
proper professional conduct. 

The Canons of Ethics were adopted by the Asso- 
ciation in 1908, after several years consideration and 
preparation. The ever increasing complexities of mod- 
ern business, the rapid changes in its methods, and the 
relations of lawyers thereto, are constantly raising 
questions concerning proper professional conduct that 
were not contemplated—or even dreamed of—when 
the canons were prepared. As a consequence the com- 
mittees of local bar associations find that the canons are 
not only silent on many of the questions they are called 
upon to answer, but do not even furnish any general 
principle applicable thereto. Mr. Charles A. Boston, 
Chairman of the Committee on Professional Ethics 
and Grievances of the New York County Lawyers’ 
Association, recently stated “I think that comparatively 
few of the questions submitted to our committee could 
be answered by any provision of the canons.” 

It is seemingly important that the answers to such 
questions given by various committees of local bar as- 
sociations be of such uniformity as not only to carry 
conviction to the mind of the honorable lawyer who 1s 
in doubt, but also to deter the less honorable one trom 
using any variation or difference of opinion as an 
excuse for evasion of the rules which should guide him 
in his relations with others. The proposed authoriza- 
tion to the Committee on Professional Ethics and 
Grievances is seemingly the one method by which such 
uniformity may eventually be secured. As its answers 
would only be given to questions propounded by state 
or local bar associations it follows that its opinion 
would only be requested in cases where there was dan- 
ger of difference of opinion, or where the matter was 
so complicated, or confused, as to raise a doubt in the 
mind of the inquirer. 

It has seemed to some that this feature of the 
proposed amendment is objectionable in that they 
seem to think it gives to the few men composing the 
committee, the power to enact new rules of conduct, 
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or in other words “legislate” for the Association. 
Close examination will show this view to be funda- 
mentally unsound, as the committee is only empow- 
ered to act in an advisory capacity, and its opinion is 
that of the committee only. It would seem that the 
expression of an opinion which is merely of an ad- 
visory character, only reached after conference and 
discussion, is safer than an attempt to have the Asso- 
ciation legislate the same opinion as an unchanging 
rule. 

The original draft of the amendment was prepared 
by a Sub-Committee, appointed by the Executive Com- 
mittee, and its draft of the amendment as recommended 
to the Executive Committee will be found on page 183 
of the March JourNAL. That draft did not authorize 
the committee to answer any questions other than those 
concerning the construction and application of the 
Canons of Ethics. The Committee on Professional 
Ethics and Grievances held a meeting in New York to 


consider the proposed amendment and heard the views 
of some who have given these matters much thought 
and consideration. As a result of this hearing and 
discussion, it made several minor changes in the orig- 
inal draft as well as this more important change of 
giving the committee authority to answer all questions 
concerning proper professional conduct, instead of re- 
stricting its authority to only those questions having to 
do with the construction of the Canons of Ethics. 
The amendment as redrafted and approved by the 
committee and as published in the June issue of the 
JouRNAL is now recommended to the Association for 
adoption. Should the Association feel that the com- 
mittee’s authorization to answer questions should ex- 
tend only to matters covered by the Canons of Ethics 
it is recommended that the original draft, as prepared 
by the Sub-Committee, be adopted. While the com- 
mittee believes the draft recommended by it is the 
better, yet it believes the adoption of either will mark 
a considerable advance in the work of the Association. 





Programs of Allied and Subsidiary Bodies 


(Continued from page 408) 


National Association of Attorneys- 
General 


All sessions of the Association will be held in 
National Union Hall (fifth floor), Native Sons 
Building. 

There will, be three sessions held: Monday, 
August 7th, at 2 P. M.; Tuesday, August 8th, at 
10 A. M., and at 2:30 P. M. 


National Conference of Commissioners 
on Uniform State Laws 


_ The thirty-second annual meeting of the National 
Conference of Commissioners on Uniform State Laws 
will be held in San Francisco, California, August 2-8, 
1922, at the St. Francis Hotel (Ball Room), just pre- 
ceding the meeting of the American Bar Association. 
Following is the tentative program: 
Wednesday, August 2 
_ 10:30 A. M. Meeting of the Executive Com- 
mittee. 
2:00 P. M. First Session. 
Address of Welcome. 
Response of President. 
Roll Call. 
Reading of the Minutes of the Last Meeting. 
Address by the President. 
Report of the Secretary. 
Report of the Treasurer. 
- Report of the Chairman of the Executive Com- 
uittee, 
Appointment of the Nominating Committee. 
Reports of Standing Committees. 
Publicity Committee. 
Legislative Committee. 
Committee on Appointment of and Attendance 
by Commissioners. 
Presentation and consideration of the reports of 
BP pctowing special committees not presenting drafts 
cts: 
Tribunal to Settle Industrial Disputes. 
Interstate Compacts. 
Chattel Mortgages. 





Marriage and Divorce. 

Use of Highways by Vehicles. 

Cooperation with American Institute of Criminal 
Law and Criminology. 

Cooperation with American Judicature Society. 

One Day’s Rest in Seven. 

Marking and Labeling Act. 

Drug Act. 

Legislative Drafting. 

Primary Act for Federal Officers. 

Acknowledgments. 


Thursday, August 3 
9:30 A. M. SEconp SESSION. 


Consideration of 
Report of Committee on Scope and Program. 
Report of Committee on Uniformity of Judicial 
Decisions. 
Report of Nominating Committee. 
2:00 P. M. Turrp Session. 
Consideration of 
Ninth Tentative Draft of a Uniform Incorpora- 
tion Act. 
Friday, August 4 
9:30 A. M. Fourtn Session. 
Consideration of 
Third Tentative Draft of a Uniform Declaratory 
Judgments Act. e 
Second Tentative Draft of a Uniform Act on the 
Status and Protection of Illegitimate Children. 
2:00 P. M. FirtH SEssIon. 
Consideration of 
Second Tentative Draft of a Uniform Act on the 
Status and Protection of Illegitimate Children. 


Saturday, August 5 
9:30 A. M. Srxtu Session. 
Consideration of 

Second Tentative Draft of a Uniform Mortgage 

Act. 
Second Tentative Draft of a Uniform Aviation 

Act. 
(Saturday afternoon is left open according to 

custom. ) 
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Monday, August 7. 
9:30 A. M. SeventH Session. 
Consideration of 
Second Tentative Draft of a Uniform Aviation 
Act. 
2:00 P. M. E1cutn Session. 
Consideration of 
Report of Committee on Uniform Commercial 
Acts. 
Second Tentative Draft of a Uniform Fiduciaries 
Act. 
Tuesday, August 8 
9:30 A. M. NintH Session. 
Consideration of 
yee Tentative Draft of a Uniform Arbitration 
Act. 
First Tentative Draft of a Uniform Act on Joint 
Parental Guardianship of Children. 
2:00 P. M. Tentu Session. 
Consideration of 
First Tentative Draft of an Act for Securing 
Compulsory Attendance of Non-Resident Wit- 
nesses in Civil and Criminal Cases. 
First Tentative Draft of a Uniform Act for the 
Extradition of Persons Charged with Crime. 


Special Train 

Since the announcement of the special train for 
members of the Conference and their families, ar- 
rangements have been made to entertain the Commis- 
sioners at Chicago, Denver, Salt Lake City, Ogden, 
and Lake Tahoe, en route. 

For the convenience of those Commissioners who 
find it impossible to make the whole trip, beginning at 
Chicago, on the special train, the schedule is reprinted 
below, showing where they may join the Conference 
party. If you find now that you can make the trip, 
please make your reservations at once through the 


secretary’s office. 


(Train ready for occupancy 9:30 p. m.) 
. Chicago 12:15 A.M. (C.T.) Sat., July 22 C.&N.W. 
8: .M. id Sat., July 22 = 
- Sat., July 22 U. Pac. Sys. 
(M.T.) Sun., July 23 0s 
” Sun., uly 23 D.&R.G.W. 
si Sun., July 23 - 
* Mon., July 24 ad 
xis Tue., ” 
- Tue., J . Pac. Sys. 
! “6 Wed., July 26 nsf : 
Lv. West Yellowstone.. 9 a = Wed., July 26 Automobile. 
Stopping enroute at Mammoth Paint Pots and Great Fountain Geyser. 
Ar. Old Faithful Inn..11:00 A.M. (M.T.) Tete Fey 26 Automobile. 
Lv. Old Faithful Inn... 2:00 P.M. vei Thu., July 27 Automobile. 
Stopping enroute at Thumb Paint Pots and Fishing Cone. 
Ar. Yellowstone Lake... 5:00 P.M. (M.T.) hu., July 27 
Lv. Yellowstone Lake. ..10:00 A.M. “ _ Fri., _ July 28 
Stopping enroute at Mud Géyser and Artist Point. ‘ 
Ar. Grand Canyon 12:00 n’n = Fri., yay 28 Automobile. 
Lv. Grand Canyon 1:15 P.M. * Sat., July 29 Automobile. 
Stopping enroute at Dunraven Pass and Tower Falls. 
Ar. Mammoth Hot 
i . 5:00 P.M. - 


Springs 
Lv. Mammoth Hot x 
Springs P.M. - Sun., July 30 Automobil:. 
Stopping enroute at Norris Geyser Basin. ; 
Ar. West Yellowstone... 5:00 P.M. ? Sun., yay 80 Automobile. 
.v. West Yellowstone.. 7:00 P.M. . Sun., July 30 U. Pac. Sys. 
6: ° ™ Mon., ya $1 es 
. (P.T.) Mon., July 81 So. Pac. 
. - Tue., Aug. 1 So. Pac. 
? . m Tue., Aug. L. T. Ry. 
. Lake Tahoe : .M. - Tue., Aug. - 
vy. Lake Tahoe : M. ye Tue., Aug. ps 
. Truckee =e .M. “ Tue., Aug. “ 
vr. Truckee = Tue., Aug. So. Pac. 
y. San Francisco = Wed., Aug. ” 


Railroad Rates 
Round-trip Ticket (return through Ogden, Albu- 
querque, or El Paso), $86. Pullman rates for special 


train: 
Lower Berth 
Upper Berth 


University of Wisconsin. 
Madison, June 30, 1922. 


. Colorado Springs...10: 
.v. Colorado Springs. ..10: 
. Salt Lake 12 
y. Salt Lake : 
Av. West Yellowstone... 7: 
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Automobile. 
Automobile. 


Sat., July 29 Automobile. 


$34.01 Compartment 


Drawing Room 
Joun B. SAnsorn, 
Secretary. 


Special Luncheons 

By direction of the Executive Committee of the 
American Bar Association, the Alumni Associations of 
the various law schools, whose graduates may be in at- 
tendance at the San Francisco meeting, will be afforded 
an opportunity to arrange for special luncheons at 
hotel headquarters at the Palace Hotel or elsewhere. 
and announcement of these luncheons will be included 
in the final program of the meeting, upon request to 
the Secretary of the Association. The luncheons may 
be given on Tuesday, August 8th, at 12:30 P. M, or 
any succeeding day during the meeting. 

A luncheon will also be given by the secretaries of 
the various State and Local Bar Associations in at- 
tendance at the meeting, arrangements therefor to he 
made with R. Allan Stephens, Secretary of the Illinois 
State Bar Association, Danville, Ill. 


The Special Train to San Francisco 
By Tuomas Francis Howe, 
Chairman of the Committee on Transportation 


HE success of both trains is already assured. So 
many reservations have been made for the one-way 
train that it will probably run in two sections. 
Almost all of the available space on the round-trip 
train has been engaged and the committee has under 
consideration the chartering of an additional round- 
trip train which will be contingent on its ability to get 
the proper equipment and on the number of additional 
requests for space that are received prior to July 15th. 
To correct some of the misapprehensions and 
answer some of the many questions which the com- 
mittee is receiving, the following information is given: 


The One-Way Train 


This is the train as originally planned for the out- 
going journey only, the itinerary of which was pub- 
lished in the May JourNAL, and Pullman reservations 
can be made through the committee or through any 
ticket agent on communication with the C. & N. W. R. 
R. passenger agent in Chicago. Under certain condi- 
tions special cars from other points can be attached to 
this train, if arrangements be made with the commit- 
tee and the railroad representatives. 


The Round-Trip Train 


This train was originally planned as a return-trip 
train only (see the May JourNAL) but it was found im- 
possible to arrange this as the Canadian roads do not 


use Pullman equipment. It was then arranged as 4 
round-trip train so that each passenger will have the 
same space from the time of leaving Chicago until the 
return. On the out-bound journey it runs on the same 
schedule as the one-way train. The schedule for the 
return trip is contained in the June issue of the 
JOURNAL. 

This train is leased from the Pullman Company 
on a per diem basis, that is, the committe will, before 
the train leaves Chicago, pay the Pullman Company @ 
certain amount per day for each car from the time it 1s 
scheduled to leave Chicago until it returns. This makes 
it necessary that practically all of the space in each 
car be sold for the entire round-trip. It also makes tt 
necessary that all Pullman reservations on this train 
be made through the committee and that the space be 
paid for in advance. No cars from other points can 
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attached as the train is carrying all that the grades will 
allow of. 

Nearly all of the space (excepting upper berths) 
on the first round-trip train has already been reserved. 
Pending payment for the reserved space, the commit- 
tee is holding many additional applications which will 
be allotted to any space that is cancelled or not paid 
for by July 10th. Cancellations of space paid for will 
not be accepted after July 10th unless the committee 
can dispose of the space to someone else. The reason 
for this is that while there is demend for all the space 
now, most of those wishing it will make other arrange- 
ments if they find it cannot be obtained, so the space 
will not be salable at the last moment. 

For the same reasons it is impossible to make any 
allowance on the rates fixed if space is not used for the 
entire round-trip. Those from the Northwest and 
Southwest who join the train at Omaha or who leave 
iton the return at St. Paul, must pay the entire round- 
trip rate. However, this will not be a hardship as the 
round-trip rate is much less than what local Pullman 
rates and the most modest of hotel bills would amount 
to. 

\ limited number of passengers have been taken 
for the return trip from San Francisco only where the 
same space is used by some one else for the out-bound 
journey, but in such cases, on account of the differ- 
ence in railroad surcharges, the rate for the space for 
the return-trip will be proportionately higher than for 
the round-trip. 

Those desiring space on this train should wire the 
chairman immediately for if sufficient requests are 
received the committee will endeavor to add an addi- 
tional round-trip train. 


The Purchase of Railroad Tickets 


In order to secure the summer tourist rate, round- 
trip railroad tickets should be purchased from your 
local ticket agent. Let your ticket agent know this 
ticket is for a special train and that it must be routed 
as follows : 


Going Route 


Pee to Oeniss s ss vcencansadaaawen C.& N. W. 
SE) Pee eee Union Pacific 
Denver to Ogden..... Denver, Rio Grande & Western 
Ogden to Yellowstone................ Union Pacific 
Yellowstone to Ogden.............4.. Union Pacific 
Ogden to San Francisco............ Southern Pacific 
Return Route of Round-Trip Train 
san Francisco to Portland.......... Southern Pacific 
Portland to Seattle ............ece0e- Union Pacific 
seattle to Vancouver.........0..008% Great Northern 
Vancouver to Portal.............+- Canadian Pacific 
Xe Pe per ee Soo Line 
St. Paul to Chicago ............0scee0s C.& N. W 


Your local ticket agent cannot sell you the Yel- 
lowstone Park trip ticket or the boat trip ticket, which 
can be purchased on the train after leaving Chicago. 

Baggage 
_ Baggage cars on all trains will be open to pas- 
‘engers at all times so that they may. have access to 
their trunks. On the round-trip train baggage may be 
left on the baggage car during the stay in San Fran- 
“isco. Special baggage tags will be furnished to in- 
‘ure baggage being forwarded on the special trains. 
Be sure that you get them in advance. Request them 











of your passenger agent as soon as you purchase your 
ticket, or write the committee for them. 


Variations in the Journey 


Your railroad tickets are good on any train on 
the routes over which they read. Those who do not 
desire to visit Yellowstone, or who desire to be in 
San Francisco prior to the arrival of the special train, 
can leave the train at Ogden and proceed to San Fran- 
cisco on a regular train, thus arriving three and a half 
days earlier. Their only additional expense will be 
that of Pullman accommodations from Ogden to San 
Francisco. 

Those who would prefer to spend a day in Seattle 
rather than make the Puget Sound boat trip may do so 
and take the train Tuesday evening or Wednesday 
morning without additional expense. If they desire 
to spend two days in Seattle they can do so by taking 
the train Wednesday evening as the special train does 
not leave Vancouver until 8:00 a. m. on Thursday. 
Those who wish to spend one day in Seattle and still 
make the Puget Sound boat trip can leave there on the 
Wednesday morning boat, arriving in Vancouver that 
evening. 

Entertainment at St. Paul 

The President of the Association, Mr. C. A. Sev- 
erance, will entertain the entire party at his country 
home near St. Paul during its stay there. Detailed 
plans will be announced later. 


. ‘ 
Chronological Resume 
Wednesday, August 2 
Meeting Executive Committee of Commission- 
ers on Uniform State Laws. Room 1, adjoin- 
ing Colonial Ball-room (second floor) St. 
Francis Hotel. 
Wed., Thurs., Fri., Sat., August 2-5 
Commissioners on Uniform State Laws. Colonial Ball- 
room, St. Francis Hotel. 
Monday, August 7 


10:00 A. M. 


9:30 A.M. Commissioners on Uniform State Laws. Co- 
lonial Ball-room, St. Francis Hotel. 
2:00 P.M. Association of Attorneys-General. National 
Union Hall (fifth floor) Native Sons Build- 
ing. 
2:00 P.M. Section of Public Utility Law, Monterey Hall 
(sixth floor) Native Sons Building. 
Tuesday, August 8 
9:30 A.M. Commissioners on Uniform State Laws, Co- 
lonial Ballroom, St. Francis Hotel. 
10:00 A.M. Conference of Bar Association Delegates. 
Auditorium of Native Sons Building. 
10:00 A.M. Section of Public Utility Law. Monterey 
Hall (sixth floor) Native Sons Building. 
10:00 A.M. Association of Attorneys-General. National 
Union Hall (fifth floor) Native Sons Build- 
ing. 
12:30 P.M. Luncheon and Conference of Secretaries of 
State Bar Associations. 
12:30 P.M. Separate Luncheons of Alumni Associations 
of various law schools. 
2:00 P.M. Conference of Bar Association Delegates. 
Auditorium of Native Sons Building. 
2:30 P.M. Section of Legal Education. Colonial Ball- 
room (second floor) St. Francis Hotel. 
2:30 P.M. Section of Criminal Law. Yosemite Hall 
(fourth floor) Native Sons Building. 
2:30 P.M. Association of Attorneys-General. National 
Union Hall (fifth floor) Native Sons Build- 
ing. 
2:30 P.M. Meeting Executive Committee, American Bar 
Association. Tapestry Room (second floor) 
Palace Hotel. 
2:30 P.M. Judicial Section. Italian Ball-room (second 


floor) St. Francis Hotel. 
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8:00 P. 
8:30 P. 


8:30 P. 


9:00 A. 


10:00 A. 


12:45 P. 
2:00 P. 


2:30 P. 


2:30 P. 


8:00 P. 


9:00 A. 
10:00 A. 


9:00 A. 
10:00 A. 


M. 


M. 


M.- 


M. 
M. 


M. 


M. 


.M. 


M. 


M. 


M. 
M. 


M. 
M. 


M. 


Informal dinner of Judicial Section, Italian 

Ballroom, St. Francis Hotel, to be followed 
by business session. 

Section of Public Utility Law. Monterey Hall 
(sixth floor) Native Sons Building. - 

Conference of Bar Association Delegates. 
Auditorium of Native Sons Building. 

Section of Criminal Law. Yosemite Hall 

(fourth floor) Native Sons Building. 


Wednesday, August 9 


General Council Meeting. Concert Room 
(main floor) Palace Hotel. =k 
First Session, American Bar Association. 


Auditorium of Native Sons Building. 
Address of Welcome by Governor Wil- 
liam D. Stephens; President’s Address by 
Cordenio A. Severance. 

Luncheon to members and delegates. 
Section of Patent Law. Mt. Diablo Hall 

(seventh floor) Native Sons Building. 

Comparative Law Bureau. Sacramento Hall 

(fourth floor) Native Sons Building. 

Second Session, American Bar Association, 
jointly with California Bar Association. 
Auditorium of Native Sons Building. 
Address by Henry J. Allen. 
Address by Justice Lucien Shaw. 
Third Session, American Bar Association. 
Ball-room, Fairmont Hotel. 
Address by Rt. Hon. Lord Shaw of Dun- 


fermline. ; 
Address by M. Henry Aubepin of Paris, 
France. 
President’s Reception, Ball-room, Fairmont 
Hotel. 
Thursday, August 10 
General Council Meeting. Concert Room 


(main floor) Palace Hotel. 

Fourth Session, American Bar Association. 
Auditorium of Native Sons Building. 
Address by Chief Justice Taft. 

Report of Committee on Promotion of 
American Ideals, by Martin J. Wade, 
Chairman. 

Fifth Session, American Bar Association. 
Auditorium of Native Sons Building. 
Reports of Sections and Committees. 

Sixth Session, American Bar Association. 

Auditorium of Native Sons Building. 

Address by Calvin Coolidge, Vice-President 
of the United States. 

Report of Committee on Law Enforcement, 
by W. D. Swaney, Chairman. 

Friday, August 11 

(seneral Council Meeting. 
(main floor) Palace Hotel. 

Seventh Session, American Bar Association. 
Auditorium of Native Sons Building. 
Address by Nicholas Murray Butler. 
Reports of Committees (Continued). 
Nomination and Election of Officers. 
Miscellaneous Business. 

Motor Trip around San Francisco. 

Annual Dinner. American Bar Association, 
Palm Room, Palace Hotel. 

Ladies’ Dinner, Ball-room, Palace Hotel. 

Saturday, August 12 


Concert Room 


All-day Excursion as guests of California Bar (to be an- 


nounced later). 





The Too Loquacious Counsel 


“More damage is done by counsel to their own 
case by too great examination of the adverse party 
and adverse witnesses than in any other one way 
in a jury trial. Counsel fall into the habit of asking 
the same thing over in varying form, and every time 
he asks a question he emphasizes the point against 
him, and the witness puts another bullet in the 
same _ hole. 
a woman. 
William H. Taft in Boston Law Review. 


Think long before you cross-examine 
She is usually quicker than you are,”— 








Of Interest to the Ladies 


San Francisco, July 1, 1922.—To the Editor: 
This letter is prompted by a desire that no pliysical 
discomfort should mar the pleasure of those who 
attend the meeting of the American Bar Association 
this summer, and it is respectfully requested that 
the male readers of the Journal will call it to the 
attention of the women members of their families 
who, we most sincerely hope, intend to accompany 
them to the meeting. i 

Therefore, with apologies for introducing 
among the profound legal dissertations which dignify 
the columns of the Journal anything so frivolous, in- 
competent and irrelevant, may I say a few words 
about clothes. 

It is not improbable that, recalling the extreme. 
and of course unusual “hot spell” that we encoun- 
tered last year at the annual meeting (no offense 
intended Cincinnati), members of the association 
and their ladies may have resolved this year to 
bring with them only such clothes as the summer 
climate of some states, shall we say less fortunate 
than California, requires. Yet it must not be for- 
gotten that while in some portions of our state the 
heat of summer equals or even exceeds that of Cin- 
cinnati, San Francisco possesses at all times an 
equable and delightful climate. But, on summer 
afternoons the invigorating and playful trade winds 
are wont to blow, and as the day fades the soft gray 
fogs envelop the city lightly, making sleeping a 
comfort and a joy to those who desire to sleep, but 
rendering equally comfortable and joyful the pos- 
session of an overcoat by those who may not desire 
to spend the whole night in slumber. 

For women, a tailor suit or a wool one-piece 
dress is the most comfortable and appropriate cos- 
tume for morning, and for afternoons and evenings 
a light wrap is always desirable. Also San Fran- 
cisco women are accustomed to wear their furs in 
summer time as well as in winter and even to put 
on their winter millinery in July. But let me say 
in passing that our shops are excellent and numer- 
ous so thati f visitors should wish to defer their 
shopping until they arrive here, the committee on 
entertainment will be glad to provide for personally 
conducted shopping tours for those who desire 
them. 

Mr. Beverly Hodghead, Chairman of the Ex- 
ecutive Committee on arrangements for the meeting 
of the American Bar Association, at a recent dinner 
of the San Francisco Bar Association, offered the 
toast, “The ladies, God dress them!” and it is prob- 
able that it was in the same chivalrous spirit that 
certain male members of the entertainment com- 
mittee requested me to write this letter to the 
Journal in order that no detail which might add to 
the pleasure and comfort of the women who may at- 
tend the meeting might be overlooked. But I havs 
a mild suspicion, Mr. Editor, that they are at least 
hopeful that my letter may convey to the men also 
some needful suggestions as to whether Palm Beach 
suits and straw hats should be included in their 
wardrobes. I therefore take the liberty of saying 
that, while our climate by no means makes the 
wearing of such garments impossible, they may 
well be classed among the non-essentials. 

Annette Apsott ADAMS. 
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THE LAWYER AND THE JUDGE 





Consideration to Which Each Is Entitled and Obligation Each Should Acknowledge and Dis- 
charge in Order to Secure Proper Cooperation in the Work-a-Day Task of Courts 





By Jupce Jutius M. MAYER 
United States Circuit Court of Appeals 





AWYERS and judges are human beings. They 

have good days and bad days, pleasant moods 

and disagreeable moods. There are times when 
they are at their best and times when they are at their 
worst. 

But, in the main, subject equally to human frailty, 
the lawyer and the judge strive honorably and earnestly 
to do their duty to the trust they have assumed. That 
trust, in the case of the lawyer, is something more than 
the endeavor to attain the result desired by his client. 
It comprehends the obligation so to act as to contribute 
to the dignity of the administration of justice and to 
the respect in which the law shall be held in the com- 
munity at large. That trust, in the case of the judge, 
involves not merely the aspiration to render a just de- 
cision but the obligation to give all who have the 
right to be heard an attentive hearing and so to con- 
duct himself as to inspire confidence in the earnest 
character of his endeavor and the mental integrity of 
his decisions, whether they be regarded as correct or 
not. 

In this common effort, each in his own way, to do 
his duty, the lawyer and the judge must cooperate in 
the work-a-day tasks each is called upon to under- 
take. 

The lawyer is entitled to the best there is in 
the judge. The least to which he and his cause are 
entitled is a judge alert and not worn, interested and 
not indifferent, appreciative of the seriousness of the 
cause to those concerned and not scornful because the 
controversy may seem petty in comparison with other 
causes. 

The judge is entitled to the best there is in the 
lawyer. The least to which the judge is entitled from 
the lawyer is conscientious preparation, perfect frank- 
ness, good manners and relief from unnecessary labors. 

To understand these general expressions, it is 
necessary to speak of details. To accomplish any re- 
sult of consequence, many small steps are necessary. 
The artistic figure of justice standing on the eminence 
of a fine temple would not have its place but for the 
infinite toil with instruments in themselves not beauti- 
ful, which laid the foundation and built the super- 
structure upon which the figure ultimately rests. 

To speak, then, of small things is not a descent 
to the petty, if, as a result, the lawyer will better 
understand the judge and thus make easier the daily 
task. of each. a 

There is probably no responsible court, Federal or 
State, first instance or appellate, which is not work- 
ing under great pressure. Litigations arising out of 
of as a result of the war, the increase of statute law, 
civil and criminal, national and state, the creation and 
development of new kinds of industries and businesses, 
the unceasing complexity of economic problems giving 
"se to questions of constitutional and commercial law 


“Address delivered before Alumni Association of Columbia Uni- 
versity Law School, Dec. 15, 1921. 
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in foreign and domestic commerce have all com- 
bined to place a heavy burden on the courts. 

Many courts, at the moment, are in serious need 
of more judges and the time of judges should not be 
encroached upon uselessly or carelessly. A few cases 
in every court can wait for decision and delay will 
not work injury, but most cases should be decided 
promptly and the judge in the court of first instance 
should have the opportunity of giving them fair con- 
sideration; for not infrequently his decision ends the 
litigation. In order, however, physically to read the 
papers in law suits, not to speak of examining author- 
ities and writing opinions and memoranda, much time 
must be occupied. 

Thus, verbose affidavits, or other papers which 
drag in extraneous matter or substitute argument for 
a simple statement of the essential facts are undue and 
unfair drafts upon his time. They accomplish nothing ; 
for the experienced judge readily sees through them. 
Inadequate or inaccurate references to the testimony 
and lack of reference are annoyances which add to the 
physical labor of the judge, from which he should have 
been spared and the time spent by him in searching 
for or checking up the testimony, to which he might 
easily have been referred, might be spent much more 
profitably. 

It is surprising, also, how extensively the word 
“brief” has become a misnomer. This is partly due 
to lack of courage and partly to lack of careful 
preparation. 

The law, in most instances, is plastic. The lawyer 
studies and makes his points. He is the’ one who 
moulds and initiates. To him is often due the credit 
of a sound or an able judicial decision because he has 
pointed the way. 

If he has not the courage to emphasize the out- 
standing points of the case and fills his brief with 
minor catch-alls, he will not infrequently lose the ad- 
vantage which his opponent gains by driving home to 
the mind of the busy trial judge the major propositions 
and letting the driftwood go. 

Nothing is more important in a brief either in 
the court below or in an appellate court than an accu- 
rate, orderly and clear statement of the facts and, noth- 
ing is more important in argument than a succinct 
presentation of the facts with a knowledge so com- 
plete that counsel can readily turn to the record to 
substantiate any testimony, questioned or drawn into 
argument. . 

So, too, with the citation of cases, resort to ency- 
clopedias of law and the citation of a great mass of 
cases therein cited is the lazy man’s way of briefing, so 
called. The lawyer who aids the courts and soon be- 
comes known as able and reliable is he who has the 
courage and discernment to make selection and one 
case in point is as good for the purpose of convincing 
the court as a hundred. 

If a case closely in point cannot be found, then, 
ordinarily, it is sufficient to state the principle with ref- 
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erence to a recognized writer, such as Cooley, for in- 
stance, and to a limited number of cases which 
though distinguishable, may show the trend of 
judicial thought. 

The lawyer who has not the courage of selection 
and depends wholly on the judge in instance court 
forgets that the judge rarely has time to make 
as thorough an independent investigation as he would 
wish and must depend greatly on the assistance of 
counsel. 

But the poor brief or the feeble argument is due 
most unusually to lack of preparation. That lack is 
obviously unjust to the client and unfair to the court. 
The long and, sometimes, dreary hours spent by men 
in their early days at the bar in the thorough prepara- 
tion of the simplest cases are often the foundation of 
an able and seasoned career. No quotation should ap- 
pear in a brief unless its writer has examined the case 
from which the quotation is extracted, and nothing is 
more annoying to courts than quotations isolated from 
context where a reading of the case shows that it is 
not in point either on principle or authority and that 
the quotation was an expression of the court in an- 
other connection. In brief making, also, where the 
construction of statutes, ordinances or regulations 
made in pursuance of law are under discussion, it is a 
convenient aid to the court to incorporate the statute 
in the brief or in an appendix thereto. 

In briefs as well as in oral argument, it is well 
to be frank and concede a point which cannot be sus- 
tained. An equivocal answer to the court accomplishes 
nothing. It suggests weakness and lack of confidence 
and no advocate is so strong as he who believes in his 
case and shows it by his earnestness and his en- 
thusiasm. 

In describing events or things, simple illustrations 
are often useful. It must’ be remembered that the 
court is hearing about the subject matter for the first 
time, while counsel, presumably, have lived with the 
case. The nature and action of complicated machinery 
in, for instance, a tort case can be much simplified in 
illustration by eliminating technical terms and resorting 
to terms’ familiar to the lay mind. I recall the able 
presentation of a well known patent lawyer in opening 
a very difficult case when referring to a certain elec- 
trical instrumentality he said that this was the “tight 
wad” who had his eye on the other instrumentality 
who was the “spendthrift.” He vitalized these elec- 
trical instruments and forces into human beings and, 
of course, what he meant was that while one instru- 
ment expended electricity unduly, the other checked it. 
That illustration, though perhaps inelegant, at once 
explained the action under discussion and remained 
in the memory of the judge long after many technical 
details had been forgotten. The strength of the so- 
called country lawyer lies in his ability to make his 
point with homely illustrations, drawn from his knowl- 
edge of the animal kingdom and the products of the 
field. He is keen in his knowledge of human nature 
and he rarely takes the wisdom of a judge for granted. 

Not the least important acquisition of a lawyer 
is a well-modulated voice. It would be idle to deny 
that even the strongest judges, physically speaking, 
may show weariness as the day grows long, especially 
if they conscientiously concentrate on the argument 
or trial in progress. The raucous voice is wearing and 
the shouting voice almost unendurable. The lawyer 
thus afflicted is probably unconscious of the difficulty 
but no better service can be done by his friends than 
frankly to suggest to him to try to cultivate his voice. 


I am not speaking tonight of jury trials} Advyoe. 
acy in that branch is an art by itself. But the oratory 
of passion and of gesture is no longer necessary in ad- 
dressing judges. 

Then there are some other tribulations of a judge 
which may seem trifling but are time-takers and irri- 
tants: the submission of proposed conflicting orders 
upon notice of settlement where the differences could 
readily be adjusted by fair-minded counsel, but where 
failure to agree requires that the judge should \wearih 
check up the differences, if he confines his| labors 
to the papers or listens to arguments as to the 
details, if he is willing to hear an oral presentation, 
So, also, in the preparation of records on appeal, \where 
weeks or months after the trial the judge is expected 
to remember whether the witness testified that he saw 
or did not see the defendant on Wednesday, the 3rd 
of April, and counsel are in controversy as to an error 
in the stenographer’s minutes or where, in the Federal 
courts, counsel are unable to agree upon a bill of ex- 
ceptions at law or a record on appeal in equity (and 
doubtless the same prevails in the State courts), when 
the exercise of some patience and of a spirit of co- 
operation would result in an agreement between coun- 
sel and thus a saving of time, which the judge might 
more profitably employ. 

In brief, the duty which the lawyer owes the 
judge is to agree with his adversary to the fullest ex- 
tent not inconsistent with the protection of the rights 
of his client in respect of the detail and machinery at- 
tendant upon the average law suit. 

Leaving now these considerations which may be 
regarded as minor, a word or two may be said in re- 
spect of the more important relations which the lawyer 
bears to the court and which at the same time involve 
the dignity of the profession. 

Codes of ethics are, of course, of great value as 
expressing the contemporaneous conception of the 
lawyer’s duty, but codes of ethics do not always 
induce conduct in conformity with their rules or 
principles. , 

Sesides, there are certain rights which a lawyer 
has in respect of public discussion which it would be 
unwise to endeavor to restrain, even if there were 
power so to do, and I doubt such power. The line be- 
tween the discipline to which the bar may be subjected 
and the right of free speech is very delicate and should 
not be meddled with. Yet, in the last analysis, the 
strong deterrent is the desire for good repute; few 
lawyers are indifferent to the favorable opinion of their 
brethren at the bar and of their brethren on the bench. 
The lawyer and the judge rarely need any formula to 
tell them what conduct is consonant with the dignity 
of the profession. — 

The tendency to conduct a private litigation 
through the agency of press publicity seems to be grow- 
ing instead of diminishing. The newspaper reporter 
and publisher are not to be blamed. The lawyer Is x 
nishing them with the commodity known as news. * 
is, of course, very difficult to see what the lawyer 
‘gains by this plan of campaign. If he thinks he eo | 
intimidate some one whom he supposes to be a wea 
judge, he may miss his guess and find that he ts = 
fore a strong judge. If he thinks that he may — 
a jury about to be drawn, he may find that the = ’ 
men ultimately chosen never heard of the case. Sue 
a plan of publicity campaign tends to give alee 
unpleasant impression of the law. They see on ’ seit 
picture of snarling, undignified lawyers trying . 
cases, as the expression goes, in the newspapers 4 
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thus misrepresenting the profession and causing 
humiliation to those who respect and love the profes- 
sion and consider it a privilege to be part of it. 

In respect of those lawyers who occupy public 
offices as legal advisers to public bodies, it is, of course, 
frequently necessary that they keep the public in- 
formed in regard to matters affecting the public in- 
terest. This can be done in a manner entirely con- 
sistent with the announcement of a policy or the 
siving of information according to the orderly and 
dignified usages of the profession. The extravagant 
predictions as to what will be accomplished in a par- 
ticular litigation, civil or criminal, frequently fail to 
come true. The result is that the public is led into 
doubt and confusion. The impression goes abroad 
that somehow the law has broken down and that there 
is something wrong with judges and juries, when the 
truth is that the lawyer in public office who made the 
dazzling promises as to success never had a case to 
start with and yielded to the pressure of momentary 
public clamor or desire for notoriety instead of being 
faithful to the high purposes and traditions of his pro- 
fession. 

It is an interesting fact, as may be checked up by 
the recollections of events in any lawyer’s lifetime that 
the lawyer who in private or public litigation departs 
from the ideals of the profession usually is the tiny 
ship passing away in the night to oblivion. He may 
have a little temporary renown of a certain kind, but 
long after he is forgotten his professional brother, who, 
day after day, has done his work with an eye single to 
his duty to his client and the court is sooner or later 
appreciated and leaves behind him, if not always, a 
great reputation, at least a respected reputation. 

I have been speaking about the lawyer. Let me 
say something about the judge. There are some men 
whom the judicial life makes solitary, but unless a man 
is solitary by nature, it is well for him that he should 
move among men. The courts are dealing with great 
human affairs, questions of welfare and liberty, ques- 
tions which reflect the problems of the commerce on 
land and sea and the relations of men to each other 
m every conceivable aspect. It is, in my view. of 
benefit to a judge that he should have social relations 
with the lawyer. That relation rubs off the rough 
edges. The lawyer discovers that the mysterious per- 
son called a judge is pretty much like anyone else. 
He has his little vanities, his particular opinions and 
generally he has the same desire for agreeable com- 
panionship as anyone else. The judge, by social con- 
tact with the lawyer or the man of affairs, learns of the 
new problems or of interesting variations of the old 
problems with which the worlds of finance and com- 
merce are confronted and from conversation and dis- 
‘ussion and even gossip, the judge is kept in touch 
with the affairs of the big outside world upon whose 
‘ights and relations he is daily adjudicating. 

_  ourtesy and reasonable consideration for the 
awyer are among the most important attributes of a 
judge. By this method he gains the cooperation of 
the lawyer and the lawyer is disposed to be more 
'rankly helpful than he would be, if he feels that he 
must treat with the judge at arm’s length. 

_ On the other hand, one must be a judge to real- 
= how ir iportant is the observance of rules of proce- 
‘ure and of court routine. At times, these rules seem 
harsh, yet so constant is the requirement that the 
‘ourt's business should be kept going that compliance 


with rules is not a matter of choice with the courts 
but of necessity. 


However, so far as practicable, certain types of 
rules should be avoided. A lawyer should not be 
called upon, by rule, to make affidavit under cir- 
cumstances where the mere fact that he is an officer 
of the court should be sufficient warrant for allow- 
ing an oral statement. If, to illustrate, a lawyer 
desires an adjournment, it tends to undignify his 
calling to require that he should make oath that 
he has another engagement or some other proper 
legal excuse. He will be much more disposed to 
avoid evasion by technically correct means if he is 
placed on honor rather than controlled by rules 
which assume that his word is not enough. 

The respect in which the court is held depends, of 
course, very largely upon the judge. He will have not 
much difficulty, if he will remember the simple terms 
of his oath of office. I wonder how many men know 
the phraseology of that oath. To read it, carries its 
own comment and it reads: 

I do solemnly swear that I will administer justice 
without respect to persons, and do equal right to the 
poor and to the rich, and that I will faithfully and im- 
partially discharge and perform all the duties incum- 
bent on me according to the best of my abilities and 
understanding, agreeably to the Constitution and laws 
of the United States; and that I will support and de- 
fend the Constitution of the United States against all 
enemies, foreign and domestic; that I will bear true 
faith and allegiance to the same; that I take this obli- 
gation freely, without any mental reservation or pur- 
pose of evasion; and that I will well and faithfully 
discharge the duties of the office on which I am about 
to enter. So help me God. 

I know of no finer statement of the position which 

a judge should take than that expressed by an eminent 
contemporary American, recently appointed to the 
highest judicial office in the gift of his fellow country- 
men. I doubt whether the letter to which I shall refer 
was widely read. Under date of July 13, 1921, when 
Mr. Chief Justice Taft announced that he would cease 
to be a contributor to the editorial column of a news- 
paper, he wrote: 

“The degree in which a Judge should separate hitn- 
self from general activities as a citizen and a member 
of the community is not usually fixed by statutory 
law, but by a due sense of propriety, considering the 
nature of his office, and by well-established custom. 
Certainly, in this country at least, a Judge should keep 
out of politics and out of any diversion or avocation 
which may involve him in politics. It is one of those 
characteristic queer inconsistencies in the British judi- 
cial system, which was the forerunner in our own, that 
the highest judicial officer in Great Britain, the Lord 
Chancellor, is often very much in politics and has al- 
ways been. He changes with each administration, and 
his is a political appointment; but all the other Judges 
of the High Courts of England are as little in politics 
as in this country. . 

. “A Judge should avoid extra-judicial activities, not 
only because they may put him in an attitude actually 
or seemingly inconsistent with absolute impartiality in 
the discharge of his judicial duties but also because he 
owes his whole time and energy to his judicial work.” 

If, then, the lawyer and the judge shall conscien- 
tiously attempt to do their work along the ideals of 
the great and responsible profession to which they be- 
long in common, each. will have done his duty and, in 
the long run, it makes small difference what fame each 
may or may not attain. 

In the history of the world, in the development 
and administration of governments, the lawyer and the 
judge have played no small part. They have borne 
their full share and responsibility in safeguarding life 
and liberty and promoting the pursuit of happiness. 
That responsibility is, if anything, greater today than 
before, when new problems are facing the world in 
every corner. 
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The questionnaire was sent out in the following 
form: 


Legal Aspects of Foreign Trade 


By A. J. WoLre . 


Chief, Division of Commercial Laws, Bureau of For- 
eign & Domestic Commerce, Department of 
Commerce, Washington 


EGINNING with July 1, 1922, the Division of 

Commercial Laws in the Department of Com- 

merce will have a slight increase of staff and 
will consist of one chief, one assistant chief, a legal 
research assistant and three stenographers. It oper- 
ates now with a corps of volunteer advisers on the 
laws of the principal countries, mostly located in 
New York. American consular officers have been 
instructed to enlist leading jurists in their respective 
spheres of activities for the furtherance of the plans 
of the Division in connection with preparing digests of 
foreign commercial laws under the topical heads 
of incorporation and taxation, agencies, sales con- 
tracts, bills of exchange, bankruptcies and legal pro- 
cedure. So far prominent members of the bar in 
the following countries have signified their readiness 
to cooperate in this work: England and Scotland, 
France, Belgium, Cuba, France and British West 
Indies. Work is progressing in recruiting additional 
aids, and it is expected that the work of preparing 
these digests for the entire world may be com- 
menced within a few months. In the meanwhile the 
library of the Division is receiving constant acces- 
sions to its collection of commercial codes of foreign 
countries. 

The work of completing the file of dependable 
foreign attorneys is progressing apace, but received 
a great set-back in one distant section of the world. 


I. What is the cost of protesting a draft for (a) 
$500, (b) $1,000, (c) $5,000, if unpaid at maturity? 

Is there a difference in the cost of protesting 
drafts for nonacceptance and for nonpayment? 

III. (a) What is the time limit within which a 
draft may be protested? (b) What is the time limit of 
legal action following the protest? 

IV. Describe how the protest is effected. If the 
cost of protesting drafts in your territory is unusually 
high, what are the reasons for it? ‘ 

V. What is your opinion on the advisability of 
protesting drafts 

(1) in connection with a single shipment to a 
new customer when he refuses 
(a) to accept the draft, 
(b) to pay an accepted draft; 
(2) in connection with one or several shipments 
to an old customer temporarily embarrassed 
(a) when he refuses to accept the draft, 
(b) when he can not meet an accepted 
draft? 

VI. If it is desired to extend time to a customer 
who can not meet an accepted draft at maturity, is it 
possible to extend the draft without losing the legal 
rights under the draft? In such a case may extension 
be safely marked on the old draft, or is it preferable 
to exact a new acceptance? 

VII. Are there any days of grace allowed under 
the laws of (name of country) in the pay- 
ment of promissory notes, drafts, etc.? 

VIII. Will the banks in your district safeguard 
the drawer’s interests by such action in connection 
with drafts as circumstances call for or are they ac- 
customed to strictly follow instructions from the 
drawer? 

IX. Under the laws of (name or coun- 
try) is the agreement or the instruction not to protest 
an accepted draft valid? 

What are the rights of the drawer of an ac- 
cepted draft in the event of bankruptcy or insolvency 
of the drawee occurring between the acceptance and 
the date of maturity? 


The following is a list of principal articles 
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that the lawyer be devorted who has the temerity jnercial Law: the ] 
of making a prolonged aap. This inhospitable spot Conditional quotations in German contracts of H 
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withdraw their wealth into inaccessible mountain Cost of incorporating in Cuba Flori 
fastnesses and then declare themselves insolvent. Taxation on nonresident profits in Trinidad Fy +“ 
The unique feature of the Aden legal system is the The statute of limitations in Cuba “The 
entire absence of lawyers. They are not permitted ee hen mee llne t. * 
to reside or to practice. The regulation is very Gan ae oo glia ' hth 
strictly enforced, even to the point of deportation. Credits and collections , on “< 
The provision is a relic of the early days of Aden British taxation of nonresidents aad agen F ‘aie 
when it was a small military port, says American ladi Appeal from recent Argentine ruling on Di tier 
Consul Cecil Cross, but in svite of greatly increased , = insurance legislation in Honduras prese 
population the rule is still rigidly applied. Military Modification of French bankrupt law , hl 
and sometimes medical men are called upon to per- New Chilean law in regard to bank checks cietie 
form judicial functions. The supreme arbiter of i Se ae ese " 
law is the General in Command who bears the title sa toe Ba corporations can do business in ded 
“Political Resident.” Rumania F ; —— been 
In view of contradictory statements with regard Status of consigned goods in the Philippines posec 
to the fees charged in certain Latin-American coun- carat adlen Raggedy Ea; ~an ce lies sessic 
tries for protesting drafts, a questionnaire has been Credit conditions in the Aden market Repr. 
sent to all foreign countries in order to ascertain the Investigating protest fees abroad Sasute prove 
current protest fees in force in all commercial cen- Soe cere of ois comeeaiee ta Aunttelle instrt 


ters and the results of the inquiry will be published 
in due course as a supplement to Commerce Reports. 


Agency contracts : 
Commercial letters of credit 
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Secretaries of State Bar Associations are re- 
quested to send us in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every: month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








FLORIDA 


First Hundred Years of Civil Government in 
State Celebrated at Annual Meeting 


The Fifteenth Annual Session of the Florida 
State Bar Association was held in Orlando, Florida, 
June 14, 15 and 16. The meeting is considered by 
those who attended as one of the best attended and 
most enjoyable of any ever held in the State. 

The meeting was called to order by the Pres- 
ident, Hon. C. O. Andrews. The first day of the 
session was devoted to the annual address of the 
President and to receiving reports of officers and 
committees. 

The session on June 15 was called “Centennial 
Day” and was dedicated to a consideration of “The 
First One Hundred Years of Civil Government in 
the State of Florida.” The following addresses 
were the features of the day: 

“A Century with the Supreme Court Justices 
of Florida,” by Hon. J. B. Whitfield, Justice of the 
Florida Supreme Court; “A Century with the Chief 
Executives of Florida,” by Hon. F. P. Fleming, son 
of one of the former Governors of Florida; “The 
Florida Purchase,” by Hon. W. W. Dewhurst of 
the St. Augustine Bar; Hon. John E. Hartridge of 
the Jacksonville Bar delivered a eulogy on the life 
of Hon. W. A. Blount. 

_ The session on June 16 was designated “Profes- 
sional Day.” Hon. W. H. Ellis; Justice of the 
Florida Supreme Court, and one of the delegates of 
the State Association to the Washington Confer- 
ence, delivered an address on “The Washington 
Conference on Legal Education and Admission to 
the Bar.” Hon. R. S. Cockrell of the University of 
Florida Law School and former Justice of the 
Florida Supreme Court, delivered an address on 
"The Efficiency of the Law School in the Train- 
ing tor the Legal Profession.” Hon. L. C. Massey 
ot the Orlando Bar read a very instructive paper 
on “Statutory Improvement on Common Law Pro- 
cedure.” Hon. H. D, Clayton, United States Dis- 
trict Judge of the Southern District of Alabama, 
presented an address on “The Indefensbile Usurpa- 


tion of Governmental Functions by Secret So- 
cieties,”’ 


The Association at its meeting again consid- 
ered the proposed act to regulate the Bar which had 
been approved at the 1921 session and which pro- 
posed act passed the Senate of Florida at the 1921 
‘ession but failed to be reached by the House of 


€presentatives. This bill was unanimously ap- 
Proved by the Association and the President was 
instructed to appoint Committees for handling the 


matter with the next session of the Legislature and 
to exert every possible effort to secure its enact- 
ment into law. 

The following officers were elected for the en- 
suing year: President, Armstead Brown, Miami; 
Secretary, Herman Ulmer, Jacksonville ; Treasurer, 
P. S. May, Jacksonville; Executive Committee—E. 
P. Axtell, Jacksonville; C. O. Andrews, Orlando; 
W. H. Ellis, Tallahassee; O. K. Reaves, Tampa. 

Vice-Presidents from each Judicial Circuit: 
Ist Circuit, Will H. Watson, Pensacola; 2nd, Frank 
Winthrop, Tallahassee; 3rd, J. B. Johnson, Live 
Oak; 4th, Frank Jennings, Jacksonville; 5th, L. W. 
Duval, Ocala; 6th, John U. Bird, Clearwater; 7th, 
J. J. Dickinson, Sanford; 8th, A. Z. Adkins, Starke; 
9th, H. H. Wells, Chipley; 10th, J. J. Swearingen, 
Bartow; 11th, John Murrell, Miami; 12th, R. A. 
Henderson, Jr., Ft. Meyers; 13th, Geo. P. Raney, 
Tampa; 14th, C. L. Wilson, Marianna; 15th, Fred 
Fee, Ft. Pierce; 17th L. C. Massey, Orlando. 

During the days of the meetings at Orlando 
the visitors were most delightfully entertained by 
the members of the Seventeenth Circuit. On the 
afternoon of June 14 a motor ride through the beau- 
tiful lake and grove country of Orange County was 
enjoyed, the ride ending up at the bathing beach 
at Lakeside Park. On the evening of June 15 a 
smoker and entertainment was given at the Or- 
lando Country Club. 

The annual banquet of the Association was 
held at the Orlando Country Club on the evening 
of June 16. Hon. John E. Hartridge presided as 
toast master and the following responded to toasts: 
L. R. Railey, of Miami; William L. Tilden, of Or- 
lando; Hon. W. H. Ellis, of Tallahassee; Hon. H. 
D. Clayton, of Montgomery, Ala.; E. P. Axtell, of 
Jacksonville, and others. 

The Association recommended that the Execu- 
tive Council select Miami, Florida, as the place 
for its next meeting. Among the matters of busi- 
ness handled at the meetings were changes in the 
Constitution and By-Laws simplifying the pro- 
cedure of admitting new members and increasing 
the dues from five dollars to ten dollars per year. 
The Secretary reported that as a result of the mem- 
bership campaign conducted during the past year, 
one hundred and thirty-seven new members have 
been obtained, increasing the total membership of 
the Association to five hundred and fifty or approx- 
imately fifty per cent of all the practicing lawyers 
in the State. 

HerMAN ULMer, Secretary. 
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GEORGIA secretary reported a membership in good standin 
Annual Address Delivered By Director General of 6249. The committee on grievances | 
Davis mended what it regarded as a more effective plan 


Mr. James C. Davis, Director General of Rail- 
roads, delivered the annual address at the thirty- 
ninth annual meeting of the Georgia Bar Associa- 
tion at Tybee Island, Georgia, 6n June 1, 2 and 3. 
Other features of the program were the address 
of the president, Mr. Arthur G. Powell of Atlanta; 
a symposium by federal judges, participated in by 
Hon. Alex C. King of New Orleans, Judge of the 
United States Court of Appeals for the Fifth Cir- 
cuit; Judge S. H. Sibley of the Northern District 
of: Georgia, and Judge Beverly D. Evans of the, 
Southern Georgia District, and a symposium by 
state judges, participated in by Judge Marcus W. 
Beck, Justice of the Supreme Court of Georgia; 
Judge Nash R. Broyles, of the Court of Appeals, 
and Judge R. €. Bell, of the Superior Courts of the 
Albany Circuit. 

Papers on the subject of “Business Methods in 
the Lawyer’s Office” were read by Mr. George S. 
Jones of Macon and Mr. H. F. Lawson of Hawkins- 
ville. Judge Roscoe Luke, of the Georgia Court of 
Appeals, told “Stories of a South Georgia Law 
Practice”; Mr. A. L. Franklin, Solicitor General of 
the Augusta Circuit, “Stories of a Northeast Geor- 
gia Law Practice,” and Mr. Sylvanus Morris, Dean 
of the University of Georgia Law School, gave a 
biographical sketch of “Jack Jones.” 


ILLINOIS 


Attorney General Daugherty Urges Greater Co- 
operation of State and National Government 

In an address at the annual meeting of the IIli- 
nois State Bar Association, held in Chicago, June 
1 and 2, Attorney General Daugherty urged that 
the states assume some of the burdensome prob- 
lems of law enforcement which the federal gov- 
ernment is now expected to bear. He suggested 
that prohibition, blue sky laws, white slave traffic, 
the anti-narcotic statutes and food inspection reg- 
ulations were matters which could be more effec- 
tively handled by the states. “I want to impress 
upon you,” he said, “as fully as possible the fact 
that the national government is over-burdened with 
difficulties in the enforcement of the laws, and that 
those difficulties should be met, not by creating a 
vast horde of officials to deal with them but by 
reducing the necessity of national action in law 
enforcement in two ways—by creating a more law 
abiding spirit among the great masses of the Amer- 
ican people, and by securing from the state officials 
a more vigorous enforcement of their own state 
laws.” 

Ex-Governor Frank Lowden, who has just re- 
turned from a tour of Europe lasting several 
months, made a very interesting address at this 
meeting embodying his observations abroad. 

The meeting was called to order by President 
Silas H. Strawn of Chicago, who delivered the 
presidential address. He gave a resumé of the 
most important work of the constitutional conven- 
tion of the state to date and called attention to 
certain federal decisions recently handed down of 
general interest and importance. 

The reports of officers and committees were 
heard at the first session of the association. The 


for taking action against delinquent members of 
the bar, by providing for a general committee to 
have regular meetings in the various districts to 
hear evidence on complaints, and for the payment 
of the expenses of the members out of the general 
fund. The committee on judicial administration re- 
ported that it regarded it as impracticable to pre- 
pare a form or model brief for the guidance of law- 
yers in brief writing, as had been suggested to it. 
but pointed out various faults now common in the 
preparation of briefs which could and should be 
avoided. 

The committee on legal education recom- 
mended the adoption of the standards adopted by the 
legal education conference at Washington and by the 
American Bar Association. The committee on local 
bar association meetings reported methods by which 
these associations could be stimulated and made more 
effective institutions in the community. The commit- 
tee on office management, whose report last year at- 
tracted general attention, presented a form of “office 
manual” which had been found useful in a certain large 
law office. 

The committee on uniform state laws recom- 
mended the adoption by the General Assembly of 
the state in 1923 of the Uniform Fraudulent Con- 
veyance Law, Uniform Conditional Sales Law, Uni- 
form Vital Statistics Law, Uniform Occupational 
Diseases Law, Uniform Proof of Statutes Law, 
with certain modifications, and the Uniform Wills 
Act for Foreign Executed Wills (Act of 1910). 

The session Friday was devoted to a discus- 
sion of the question, “Should Illinois Adopt the 
Standards of Education of the American Bar Asso- 
ciation?” The discussion was led by representa- 
tives from the supreme judicial districts of the 
state, five being represented in the persons of Con- 
rad Schul, of Mount Vernon; June C. Smith, of 
Centralia; L. A. Jarman, of Rushville; E. E. W in- 
gert, of Dixon, and Judge Clarence N. Goodwin, ot 
Chicago. These speakers proved to be unanimously 
in favor of the recommended standard, but consid- 
erable opposition developed, led by O. D. Mann, 
Henry Fitts, Clarence Darrow, Dean Lee, and 
others. The opposition, in the main, did not ques- 
tion the value to the individual of pursuing the 
standards referred to, but doubted the wisdom and 
justice of prescribing them as a requirement. It 
was decided to carry over the matter until the next 
annual meeting, when the subject will no doubt be 
further considered. 

The annual reception and dinner were given 
at the Drake Hotel. Attorney-General Daugherty 
spoke on the subject of “The Department ot Jus- 
tice.” 


OHIO 


Attorney-General of Bermuda Islands on Ohio 
Bar Association Program 


The program of the forty-third annual meeting 
of the Ohio State Bar Association, held at Cedar 
Point July 5, 6 and 7, contains, in addition to the 
annual address of President C. E. McBride, an ad- 
dress by the Hon. Major Thomas Melville Dill, 
Attorney-General of the Bermuda Islands, and one 
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by P. M. Smith, of Wellsville, on “The Past, Pres- 
ent and Future of our Profession.” 

The program devotes the first session largely 
to reports of officers and standing and special com- 
mittees. Daniel W. Iddings, of Dayton, is sched- 
yled to report for the special committee on “Statu- 
tory Organization of the Ohio Bar,” and Frank M. 
Clevenger, of Wilmington, for the special commit- 
tee on a Memorial to Salmon P. Chase. The sec- 
ond session is devoted to a reception, music and 
dancing, and the third session to the address of the 
Attorney-General of the Bermuda Islands and to 
the meeting of judicial districts for the election of 
standing committees. 

Nomination and election of officers, organiza- 
tion of committees, and the session of the judicial 
section, of which Chief Justice Carrington T. Mar- 
shall is chairman, is the business of the fourth ses- 
sion. Attention will be principally directed to the 
affairs of the State Association of Common Pleas 
Judges, in furtherance of plans for uniformity and 
standardization of instructions for jurors and state 
rules. The fifth session is set aside for the asso- 
ciation dinner, and the sixth for Mr. Smith’s ad- 
dress, unfinished business, and appointment of three 
delegates and three alternates to the annual meet- 
ing of the American Bar Association at San Fran- 


cisco. 


VIRGINIA 


“Overburdened Supreme Court,” Theme of Ad- 
dress at Annual Meeting 


The thirty-third annual meeting of the Vir- 
ginia State Bar Associatoin was held at Lynchburg, 
June 6,7, and 8. It was called to order by Mr. Wil- 
liam W. Old, Jr., of Norfolk, chairman of the execu- 
tive committee. Hon. A. W. Wallace, of Fred- 
ericksburg, then delivered the president’s address, 
entitled, “The History and Philosophy of Marriage 
and Divorce, with Deductions Therefrom Legal and 


Patriotic.” In the evening there was a reception 
by the local bar association. 

Hon. E. P. Buford, of Lawrenceville, read a 
paper on “The Presumption of Malice in the Law 


of Murder,” at the morning session on Wednesday, 
and at the afternoon session of the same day Hon. 
James E. Cannon, of Richmond, outlined the most 
important changes made in the law by the recent 
legislation. The annual address was delivered on 
Thursday by United States Senator Thomas J. 
Walsh, of Montana, on “The Overburdened Su- 
preme Court.” 


WYOMING 


Interesting Addresses at Annual Meeting at 
Laramie, June 14-15 


The meeting was called to order about 3:30 
P. M.., nd all were welcomed by Hon. F. C. Coolican, 


Mayor Laramie. He made a very short but 
pleasing address. Hon. R. N. Matson, of Chey- 
enne, responded on behalf of the Association briefly 
and appropriately. The afternoon was spent in re- 
ceiving reports of Officers and Committees. At 8 
o'clock that evening at the Elks Home a smoker 
Was tendered by the Council of Industry, of Lara- 
mie, A short program was rendered, and then a 
light luncheon was served. A large number of 


prominent men of Laramie were present as well 
as members of the Bar and a very enjoyable eve- 
ning was had. 

June 15th the meeting was called to order at 
9:30 A. M., and Hon. C. E. Winter, Vice-President, 
in the absence of: Hon. John W. Lacey, President 
of the Association, delivered an address. Profes- 
sor E. F. Albertsworth, of the University of Law 
School, followed with an address on “The Program 
of Sociological Jurisprudence.” This was followed 
by an address by Mr. Justice Fred H. Blume, on 
“The Roman Lawyer.” 

A recess was then taken until 2:30 at which 
time the business of the Association was taken up 
again. At 3 o’clock Hon. Frank O. Lowden, of 
Chicago, made an address on the “Fundamentals of 
Government.” The citizens of Laramie had been 
invited to be present and a fairly large audience was 
present to hear him. 

Mr. C, E. Ellery then presented a paper on the 
“Direct Appeal Law,” which discussed the law that 
was passed by the legislature four years ago, and 
amended the last legislature, relative to direct ap- 
peals. It was a very carefully prepared paper, and 
created a great deal of interest. 

A resolution was adopted urging Congress to 
pass promptly the law relative to the appointment 
of additional United States District Judges, and 
the Secretary was instructed to wire the resolution 
to Senator A. B. Cummings and Hon. A. J. Vol- 
stead, and also the congressional delegation from 
this State, which was done. 

Under the head of the election of officers the 
following were chosen: 

R. N. Matson, Cheyenne, President; C. A. 
Paige, Wheatland, First Vice-President; C. B. El- 
lis, Greybull, Second Vice-President; Clyde M. 
Watts, Cheyenne, Secretary; W. B. Cobb, Casper, 
Treasurer. Delegates to the American Bar Asso- 
ciation—W. C. Kinkead, Cheyenne; N. R. Green- 
field, Rawlins; W. L. Walls, Cheyenne. 

The meeting adjourned about 6 P. M. 

At 7:30 P. M. a banquet was tendered the meii- 
bers of the Association and their wives. A number 
of prominent men and women of Laramie were also 
present. This banquet was held in the dining hall 
known as the University Commons, and was a de- 
lightful affair. 

During the evening short talks were made by 
a number of members of the Bar, and Hon. Frank 
O. Lowden again responded with a short address. 
The meeting adjourned about 10:45 P. M., and all 
went away feeling that they had been splendidly 
treated, and that the time had been profitably 
spent. The place for the next meeting will be fixed 
by the executive council later. 

Crype M. Watts, Secretary. 


Women Barristers 


“For the first time, on Wednesday last, the Bar of 
England received a woman barrister within its ranks. 
Miss Ivy Williams, having gained a remission of terms 
owing to her certificate of honor, was called to the Bar 
by the Inner Temple. We wish her, and the other 
women students who will shortly qualify for call, every 
success in the great profession of the law.”—Law 
Times (London), May 13. 





NECROLOGY 





Rercrology 
Seth Sanford Wheeler 


Seth Sanford Wheeler, an eminent member of the 
Allen County, Ohio, bar, and ex-president of the Ohio 
State Bar Association, died at his home in Lima, Ohio, 
June 3, 1922. Mr. Wheeler was graduated from 
Oberlin College in 1876, and, after preparation for 
practice in the office of a leading attorney of Cleveland, 
was admitted to the bar in 1878. He moved to Lima 
in 1881 and continued in the practice there until his 

‘death. He was an active member of the American, 
Ohio State, and Allen County Bar Associations. The 
Allen County Association recently adopted a memorial 
testifying to his character as a lawyer, man and citizen. 


Richard A, Ballinger 


Hon. Richard A. Ballinger, former Secretary of 
the Interior in President Taft’s cabinet, died at his 
home in Seattle on June 6, of heart disease. Judge 
Ballinger was the first man from the Pacific Coast ever 
appointed to the president’s cabinet. He was born in 
Boonesborough, Iowa, July 9, 1858, and was graduated 
from Williams College in 1884. After practicing law 
in Kankakee, Illinois, and New Decatur, Alabama, he 
went west and settled in the state of Washington. In 
1892 he was elected Superior Judge and served on the 
bench for four years. Immediately after his term 
expired he formed a partnership in Seattle, where he 
continued in practice until he went to Washington City. 
On his resignation from the cabinet he returned to the 
practice. Judge Ballinger was the author of ‘“Bal- 
linger’s Annotated Codes and Statutes of Washington” 
and of “Ballinger on Community Property.” 


John M. Cheney 


Hon. John M. Cheney, former United States 
Judge for the Southern Florida District, died at his 
home in Orlando on June 2, after an extended illness. 
Judge Cheney had served as United States District 
Federal Judge for the Southern District of Florida 
under President Roosevelt and was re-appointed by 
President Taft in 1910. He was the Republican party’s 
nominee for governor in 1908 and for senator in the 
last election. He also served Orlando as City Attorney 
and as president of the Chamber of Commerce. Judge 
Cheney was born in Milwaukee, but received his educa- 
tion in the New England states, graduating from 
the law school of Boston University in 1885. Im- 
mediately afterwards he moved south to Florida 
and built up a large practice. 


Samuel K. Hamilton 


Samuel K. Hamilton, of Wakefield, Massachu- 
setts, one of the leading lawyers of his section, died on 
May 17 in his 84th year. Mr. Hamilton had a long 
and varied career. He was graduated with honors 
from Dartmouth College in 1859, and admitted to the 
York County bar in 1862 and, after practicing there 
and in Maine for several years, he moved to Wakefield 
in 1872, He was one of the organizers of. the Middle- 
sex County Bar Association early in 1899, and later 
served as vice-president of the Massachusetts State 
Bar Association. He was a delegate in 1880 to the 
convention which nominated General Hancock for 
president, and until recent years took an active interest 


ce 


in politics. About two years ago he drafted in legal 
form the equal profit-sharing plan for the Harvard 
Knitting Mills. He was active in local affairs and a 
leader in movements for public progress. 


Thomas Worthington 


Thomas Worthington, of Jacksonville, Illinois, for 
many years a member of the American Bar Associa- 
tion, and prominent in Illinois legal circles, died at his 
home February 15, at the age of 71. Mr. Worthing- 
ton was graduated from Cornell University in the 
literary department, and from the Union College of 
Law in Chicago. After practicing at Pittsfield, Illinois, 
and Baltimore, Maryland, for some years, he located 
permanently at Jacksonville, Illinois, in 1892, He 
served for four years as United States District At- 
torney for Southern Illinois, on appointment by Presi- 
dent William McKinley. He was active both politically 
and prefessionally, appearing at various times in im- 
portant litigation before the U. S. Supreme Court. 





Proposed Constitutional Amendment 


Brooklyn, N. Y., May 5.—To the Editor: 
There is now before Congress a proposed amend- 
ment to the Federal Constitution introduced by 
Senator Wadsworth of New York, and Represen- 
tative Garrett of Tennessee, known as the “New 
Bill of Rights amendment” to which every lawyer 
or layman who believes in preserving the “Home 
Rule,” “Local Self-Government” plan of our Fed- 
eral Constitution and is opposed to a “Consolidated 
National Government” with an “omnipotent con- 
gress” such as the fathers feared and believed they 
had forever safeguarded themselves against, should 
give his approval and support. 

It provides (1) That no State Legislature shall 
vote for a Federal Amendment unless at least one 
house thereof was elected after submission, thus 
compelling them to give their constituents some 
say in the matter. This adopts the rule of the 
Tennessee State Constitution which the Supreme 
Court struck down in Leser vs. Garnett. (2) It 
also permits any State to submit a Federal Amend- 
ment to popular vote. This adopts the principle 
of the Ohio State Constitution of which the Su- 
preme Court made a “scrap of paper” in Hawke 
vs. Smith. The vital necessity of “re-calling” these 
two decisions by adopting the Wadsworth-Garrett 
Amendment becomes apparent when we consider 
that out of the 38 legislatures which ratified the 
19th Amendment 34 were elected on other issues 
before it was proposed by the Congress and there- 
fore had no semblance of a popular mandate tor 
their act. While a very considerable number of 
State Legislatures simildrly lacked a mandate from 
their people when they ratified the 18th Amend- 
ment. 

This proposition will go a long way to pre- 
serve the “Federal” nature of our union and pre- 
vent further “irresponsible government by Con- 
stitutional Amendment” by legislatures who under- 
take to. pass “local laws” for other constituents 
than their own, some of them 3,000 miles away 
from the persons their action affects—a process the 
very antithesis of “self-government” and essentially 
tyrannical and undemocratic in its nature. 

F Gro, STEWART Brown. 
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a Suppose there comes to a lawyer in Seattle a 


... case from a client in Boston. A bond is nec- 
resi- essary. If the lawyer is not abreast of the times, 


— he will write to the client and instruct him to 

furnish a bond. Weeks may elapse before the 
formalities incident to getting under way are 
complied with. The client must wait for his 
action and the attorney for his fee. 
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, It works the other way, too. The Seattle law- 
Be yer has a client who must qualify as fiduciary 


Everybody is pleased. 


= in another state. The local F & D Agent may 
wke not be able actually to sign the bond for this 
rett client, but he has the widespread Company 
et organization at his back. It is a simple matter 


the ; 
ues for the Agent to procure the execution of the 
‘fe bond desired in the place where it is to be filed. 
of 
‘om 


: FIDELITY axv DEPOSIT 
re COMPANY 


le of Maryland 
- BALTIMORE 


ally Fidelity and Surety Bonds and Burglary Insurance 


Representatives everywhere 
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Who Pays for Your A.L.R.? 


Your Answer May Be, “I Do”—But Do You? 


CONSIDER THE FACT— 


Chat it takes twenty-nine people fifty 
working days to prepare the manuscript 
alone, for a single volume of -American 
Law Reports—L.R.A.’s successor. 


Ghat one man doing the work would take 
approximately five years. 


Ghat the work is done by experts in a 
large organization where a complete library 
and many special facilities make possible a 
more exhaustive search—more thorough 
work—than your brief-writers can do. 


Chat for this amount and quality of work 
you pay only $7.50. 


In those facts lie the real answer, for this kind of 
work is made possible only by the fact that thou- 
sands of your brother attorneys know, from experi- 
ence, the value of “Service through Annotation.” 


They comprise the largest body of subscribers 
ever enrolled for any set of Reports. 


The mass-confidence of the legal profession in the pub- 
lishers pays for all but a small part of your A.L.R. 


The Lawyers Co-operative Publishing Co. 


Rochester, New York 
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O the officers and members of 
the American Bar Association 


on the occasion of your forty-fifth 
annual meeting, the publishers of 
Shepard's Citations extend greetings. 


The profound jundical, economic 
and social researches of your Com- 
mittees, coupled with the efficient 
and unselfish efforts of your officers 
and members in general, represent 
the most constructive influence in 
Amenican public life. 


May your great work go on. 


THE FRANK SHEPARD COMPANY 











448 NECROLOG\ 


Necrology ae 


Seth Sanford Wheeler Nnnitting 


Seth Sanford Wheeler, an eminent 1 mber of tl — 
\llen County, Ohio, bar, and ex-president of the Ol 
State Bar Association, died at his home in Lima, Ol 
June 3, 1922 Mr. Wheelet graduated from rh. 
Oberlin College in 1876, and ter preparation fc peta 
practice in the office of a leading attorney of Cleveland 6 
was admitted to the bar in 1878. He moved to Lima 4.7. Fr, 
in 1881 and continued in th practice there until | ; tip , 
death. He was an acti rember of the Amer - . 
Ohio State, and Allen County Bar Associations Phe wih oo 
\llen County Association recently adopted a memoria mest 
testifying to his character as a lawyer, man and citizet fi 

‘ servi I 
Richard A. Ballinger torney for S 


Hon. Richard A Ballit eT’, former secretary oO dent WV 


the Interior in President Taft’s cabinet. died at his ind 
home in Seattle on June 6, « eart disease ludg« 


Ballinger was the first man from the Pacific Coast eve 


appointed to the president’s cabinet He was born 
Boonesborough, Iowa, July 9, 1858, and was graduated 
from Williams College in 1884 


in Kankakee, Illinois, and Ne 
went west and settled in the state 





1892 he was elected Superior Judg 
bench for four years Imm eri tative ‘ I 
expired he formed a partnership in Seattle, where hx Ball X 
continued in practice until he went to Washington Cit or | 
On his resignation from the binet he returned to the Rule 
practice. Judge Ballinger was the author of “Bal ral ( t 
linger’s Annotated Codes and Statutes of Washingt Natiot a 
and of “Ballinger on ( ty Property gress’ 
ae ad fe é 
John M. Cheney “Ty ie ' 
Hon. John M Chene former United States vote I r 
Judge for the Southern Florida District, died at his house there 
home in Orlando on June 2, after an extended illness compelling t 
Judge Cheney had served a United States District say ‘in the 1 
Federal Judge for the Southern District of Florida Tennessee St 
under President Roosevelt and was re-appointed by Court k 
President Taft in 1910. He was the Republican party’s also px t 
nominee for governor in 1908 and for senator in the ment { 
last election. He also served Orlando as City Attorne of tl O 
and as president of the Chamber of Commerce. Judge preme (| t 
Cheney was born in Milwaukee, but received his educa vs. Sm 
tion in the New England states, graduating from two dé 
the law school of Boston niversity in 1885. In Amendm«e 
mediately afterwards he moved south to Florida that « of t 
and built up a large practice 19th 
he ore S 
Samuel K. Hamilton the : \ 
Samuel K. Hamilton, of Wakefield, Massachu State Legis 
setts, one of the leading lawvers of his section, died*ot their pe 
May 17 in his 84th year. Mr. Hamilton had a long ment 
and varied career He was graduated with honors This 
from Dartmouth College in 1859, and admitted to the serve 
York County bar in 1862 and, after practicing there vent ( 
and in Maine for several years, he moved to Wakefield _ stitut 1 
in 1872 He was one of tl ers of the Middle take t 
sex County Bar Association early in 1899, and later than 
served as vice-president of the Massachusetts State fron e pers 
Bar Association. He was a delegate in 1880 to the very 


convention which nominated General Hancock for tvrannic 


president, and until recent years took an active interest 
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